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ARGUMENT 
IN THE 

IMPEACHMENT TRIAL 
OF 

GOVERNOR WILLIAM W. HOLDEN. 

OPENING   SPEECH   OF  MK.   MANAGER  SPAEEOW. 

Mr. SPARROW, chairman ot the board of managers, opened 
the case on the part of the managers.    He said : 

MK. CHIEF JUSTICE AND SENATOES: 

Ihe partiality of the board of managers has devolved upon 
nie the responsibihty of making to the senate, convened as a 
court of impeachment, a statement of the facts and of the law 
as applicable to the facts on which they rely, in support of the 
articles of impeachment preferred by the honse of representa- 
tives against the governor of the state, and upon which they 
expect to urge betore this honorable body his conviction. In 
the discharge of tliis important duty I can scarcely hope, with 
the limited time and means which I have had at my command,, 
to do that justice to the subject, which the gravity of the oc- 
casion would seem to demand. 

The spectacle exhibited in this senate chamber to-day, is 
without precedent in the annals of our country. It is the ar- 
raignment o± the chief executive officer of a state, by the 
people of a state, through the representatives of the people, at 
the bar of the senate, for crimes and misdemeanors in office. 
It is an accusation preferred by the people of North Carolina 
against the governor of North Cai-olina, for an alleged invasion 



of their rights as secured to them by the constitution and laws 
of the Land, and the subvereion of their liberties. It is a charge 
preferred by the people, that he, "who was exalted by their 
salfrages to the highest office within their gift, to be a terror to 
evil doers, has himself become a doer of evil—that he who was 
sworn to support and maintain the law, has become himself a 
violator of the lavv"—that he whose sworn duty it was to pro- 
tect the innocent and punish the guilty, has made instruments 
of the wicked and disorderly to punish the innocent and un- 
offending, verifying in his person the scripture maxim, "when 
the wicked are in authority the people mourn." 

Those who may imagine that this impeachment of the gov- 
ernor is an attempt of a successful political party, in the flush 
of their triumph, to depose from his high office one who has 
made himself politically obnoxious to them, greatly underesti- 
n]:itc tlie case and impute unworthy motives where none exist. 
A6 a party me;isuro, it would be fruiticss ol 3-esulls as tlie 
rcnioval from office of the present incinnbent, wo aid place in 
the executive cliair as his successor one oi his own party,the Lieu- 
tenant Governor, who is far less obnoxious to the people. It is 
a movement, Mr. Chief Justice and Senators, which rises far 
above all party considerations. It is the uprising of ;.n outraged 
and oppressed people, to vindicate the violated law. Of far lezs, 
moment is the suggestion sometimes seen and hoard, that this 
prosecution ought not to be carried on in the present depleted 
condition of the public treasury, and amid ihe iin:mc'.;l prostr:;- 
tion which abounds in all our borders. That it will cost money 
and further burden the people ! The question of dollars and 
cents, poor as are the people of North Carolina- opp'rcss'jd 
as they have been—plundered as they have been—groaning 
as they are under a harden of taxation—is a suggi'slion underes- 
timating, as it is unworthy of their honor, then- intelligence, thoir 
virtue and their patriotism. The price to be paid for liberty, 
is always costly, sometimes in blood, invariably in treasure. 
No true son of North Carolina will hesitate to pay this price. 
God grant that it may never again be in blood!    God grant 
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that in all time to come, brother may never in all this land be 
arrayed against brother in civil strife. 

Mr. Chief Justice and Senators, the people of North Caro- 
lina have always been distinguished for their obedience to laio, 
and their love of liberty.    If they possess any peculiar traits 
of character, pre-eminent above all others, they are these.    It 
has been so in all their history from the 20th of May, 1775, 
of Mecklenburg   memory, to the present time.    The cause 
which they seek to vindicate before this tribunal, is not theirs 
only, but the cause of all people who seek to preserve the 
forms of constitutional government and civil liberty.    It is the 
ca'ise of all free people, and of all people struggling to be free, 
the world over ; the cause of New York and Missouri, as wU 
as of North Carolina.    The question is a great question.    The 
issues are momentous issues. Are the principles of liberty, bmlt 
up and established and perpetuated in Great Britain—handed 
down to our fathers—adopted by them and cemented with 
their blood—are these great principles of the English bill of 
rights of 16S9, incorporated by the framers of our organic hrw 
into that instrument—of the great charter and hcibeas corpus, 
to be preserved in this country ?    No less issues than these are 
involved in this proceeding.    Do we live in the enjoyment of 
constitutional freedom ?    Have we preserved unimpaired llie 
liberties bequeathed to us by our English and American ancec- 
tors, or have we adopted a higher law than these, the law of 
tyrants   and of temporary   majorities,  which  override  and 
subvert at will the forms of constitutional freedom ? 

Mr. Chief Justice, when those in whose persons the rights of 
fi-eemen and the law of liberty have been violated by their 
unlawful arrest and imprisonment, shall have appealed to the 
judiciary for relief in vain / when the people through their 
representatives shall have called upon the senate, sitting as a 
court of impeachment for redress, in vain, then indeed wi 1 
our liberties have departed. Then will a revolution in our 
form of government have taken place, fearful in its propor- 
tions and realized by none of \is.    Then will the glorious, 
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temple of liberty reared for us by our fathers, instead of beings 
as we had too fondly supposed, real, substantial, built of strong- 
rock and founded on a rock, have become as the house of the 
foolish man built upon the sand—swept away like similar 
fabrics of old, by the strong hand of power, and the " neces- 
sity" pleas of tyrants. 

We are relieved of a subject which was fruitful of discussion 
ITI the impeachment trial of president Johnson, as to tlie char- 
acter ot impeachable offences. The constitution of the United 
States simply refers to the subject of impeachment v/ithov.t 
defining it. The long list of authorities cited in the very able 
discussions in the trial referred to, very conclusively establisl:. 
the following as the law of the subject : 

That every act which, by parliamentary usage is impeacha- 
ble, is defined a " high crime and misdemeanor.' " 

That when the words •' high crimes and misdemeanors" are 
used in prosecutions by impeachment, the words high crimes 
have no definite signification, but are used merely to give 
greater solemnity to the charge- 

That there may be cases appropriate for the exercise of the 
power of impeachment, where no crime or misdemeanor has 
been committed. 

That with the established parliamentary law of Great Britain, 
as their land marks to guide them, our fathers adopted a con- 
stitution under which official malfeasance and nonfeasance, and 
in some cases misfeasance, may be the subject of impeachment, 
although not made criminal by act of congress, or so recog- 
nized by the common law of England, or of any state of the 
union. They adopted impeachment as a means of removing 
men from ofiSce whose onisconcluct imperils the public safety, 
and renders them unfit to occupy official position. 

Woodeson, whose lectures were read at Oxford in 1777, 
declared that impeachments extend to cases of which the ordi- 
nary courts had no jurisdiction. He says : " Magistrates and 
" officers may abuse their delegated powers to the extensive 
'* detriment of tiae €ommimity,and at the same time in a man- 
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" ner not jiroperly cognizable lefare the ordinary triljiinaU.'' 
And he proceeds to say *' the remedy is by impeachment." 
[See impeachment of Andrew Johnson, pages 125, 126 and 

147.] 
These extracts, Mr. Chief Justice and Senators, define the 

common law doctrine of impeachable crimes and misde- 
meanors as it exists in Great Britain and the United States. 

The provisions of the constitution ol North Carolina on the 
subject of impeachment are as follows : 

" No person shall be put to answer any criminal charge, 
'• except as hereinafter allowed, but by indictment, present- 
" ment, or impeachment."    [Art. I, Sec. 8.] 

"The court for the trial ■of impeachments sh-all be the sen-- 
''• ate. A majority of the members shall be necessary to a 
" quorum, and the judgment shall not extend beyond removal 
'^ from and disqualifica.tion to hold office in this State ; but the 
•■ party shall be liable to indictment and piimshraent accord- 
'■ ing to law.''    [Art IV, Sec. 5.] 

■' The house of representatives solely, shall Imv^e the power 
" of impeaching. No person shall be convicted without the 
" concurrence of two4hirds of the senators present. When 
''the governor is impeached, the chief justice shall preside.'' 

[Art. IV, Sec 6.] 
It thus appears that the constitution of North Carolina 

provides for impeachment^ but does not prescribe for what 
offences public officers may be impeached. It prescribes the 
court, the number necessary to convict, the judgment of the 
•court and its effect iqson the accused, the impeaching power, 
and the presiding officers of the court, and there leaves the 
subject. 

Our act of assembly of 1868-^69, [p. 409,] entitled '^ Pro- 
ceeding of Impeachment," comes to our relief with a defini- 
tion, and one in precise accordance with the common law doc- 
trine heretofore announced, as prevailing in England and the 
United States. The sixteenth section of the act provides that 
^'everj officer-in thi^s state shall be liable to impeachment for 
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'" lat, Con-aption or other misconduct in his ofScial capacity; 
" 2d. Habitual drunkenness; 
"'Scl. Intoxication while engaged in the exercise of his 

oftice ; 
" 4r.h.. Pr-ankenness in any public place ; 
'•5tl;. IvIcr»lrJ or physical incompetence to discharge the 

" duties of bis office ■ 
'• 6tb. Any criminal naatter^ the conviction whereof would 

'• tend to briu.ii- his office into public contempt." 
An enumeration of offences which neither enlarges nor 

abridges the common law doctrine as already understood Mnd 
piaciised. boH) in Great Britain and in this country, but which 
for our r.^rp.'SOS makes tlie discussion ot what impeachable 
offences are. both definite and certain. This dennitian, it will 
be o'bserved. embraces crimes and misdemeanors which are 
indicia,!";!''- boiJi at common la>w and under statutes, and also a 
large class of .OiTeuces \v]>ich are not indictable at aih This 
latter class all seem to be embraced in the first sub-division of 
secticm 10, to ^vi^, ^ ''Corruption or other misconduct in his 
" oiiioiai t:-ip;;i'Miy." ']']jofirst embraces^ "Any criminal mat- 
" tor. tlj'^ eouviotion whereof would tend to bring his oiiic;e into 
" putli(j conifmpt," 

Has ihe rebioondent in this case been guilty either of '• mis- 
" CDiiducr ill "hi.^ official CHpacity," in his office of governorj or 
of '' any criminal matter, the conviction v\^hereof would Und to 
" bring IJIH office of governor of North Carolina into contempt?" 
These tire the questions submitted to the consideratioii of the 
senate. 

And Lliis brings us to a brief statement of the nature and 
cLarscter of the offences preferred in the articles of in^peach- 
ment against the accused. 

Article I, c)iarges, substantially, that the accused corruptly 
and wickedly declared the county of Alamance to be in " insur- 
rection," whereas tliere was no insurrection ; that he took 
military possession of the county by armed bands of lawless 
^d desperate men^ organized without lawful authority ; and 
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that he made unlawful arrests of peaceable citizens, whom he 
imprisoned, beat, hung by the neck, and otherwise maltreated. 

Article II, charges that he did the same in the county of 
Caswell. 

Article III, charges the unlawful arrest and impnsonmeni; 
of Josiah Tiirner, Jr., in the county of Orange, by the pro- 
curement and order of the accused. 

Article lY, charges the unlawful arrest and imprisonment of 
John Kerr, and three other citizens, in the county of Caawull, 
by the procurement and order of the accused. 

Article Y, charges the unlawful arrest and imprisonment in 
tiie county of Alamance, by order of the accused, of Adoiphus 
G. Moore, and the refusal of George TV. Kirk, acting under 
and by the authority of the accused, to surrender tlie said 
Moore, in obedience to the writ of habeas corjjiis, to the civil 
auihorit'es. 

Ai'ticie VI, charges the a.rrest of John Kerr and eighteepA 
other peaceable cltisens of Caswell county, and their detontion 
and imprisonment, under the orders of the accused, by a large 
bund of armed men, unlawfully organized into an army and 
commanded by George W. Kirk and others as oiScers, and the 
refusal of said Kirk by the order and command of the accused, 
to surrender the said citizens unlawfully held by him as pris- 
oners, to the civil authorities in obedience to the writ of habeas 
corpus. 

Article Til, charges, • 
1. The unlawful organization of an army of desperate men 

commanded by Kirk, Burgen and Yates, all desperadoes from 
the State of Tennessee. 

2. The hanging by the neck in x\lamance county of William 
Fatten and Lucien H. Murray, and thrusting into a loathsome 
dungeon Josiah Turner, Jr., and E. A. Wiley, 

3. Unlawful warrants made by the accused upon the treas- 
uer of the state, for large sums of money, for the unlawful 
purpose of supporting and maintaining the lawless bands of 
armed men organized as aforesaid. 
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Article VIII charges, that the accused as govornor, made his 
warrants for large sums of money on the public treasurer fur 
the unlawful purpose of paying the armed men before men- 
tioned—caused and procured said treasurer to deliver to one 
A. D. Jenkins, appointed by the accused to be paymaster, the 
sum of forty thousand dollars ; that the Hon. Anderson 
Mitchell, one of the superior court judges, on application to 
him made, issued writs of injunction which were served upon 
the said treasurer and paymaster, restraining them from paying 
said money to the said troops; that thereupon the accused 
incited and procured the said A. D. Jenkins, paymaster, to 
disobey the injunction oi the court and to deliver the money 
to another agent of the accused, to-wit: one John B. Neathery ; 
and thereupon the accused ordered and caused the said John 
13. l^eathery to disburse and pa}' out the money so delivered 
to him, for the illegal purpose of paying the expenses of, and 
keeping on foot the illegal military force aforesaid. 

This enumeration of crimes and misdemeanors, Mr. Chief 
Justice and Senators, which are more particularly described in 
the ai'ticles oi impeachment, and which we propose to make 
good by proofs, embraces all the offences of which a person is 
liable to be impeached, as set forth in the Jlrst and sixth sub-di- 
visions of the 16th section of the impeachment act of 1869 
already referred to. It embraces acts which amount not only 
to " misconduct in office," but "corruption in office." Item- 
braces all acts which are criminal in law, and will subject the 
offender to indictment before the courts; and who will say 
that a conviction thereof will not only not tend to bring, but 
will not actually bring his office into public contempt. 

And in the commission of these offences, the accused has 
not only made himself amenable to the law as enacted by the 
general assembly, he has also violated the fundamental law 
of the land which he is sworn to support and maintain. 

We allege that he has thus violated the following sections 
of article I ot the constitution of North Carolina, known as the 
declaration of rights: 
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" SECTION 17. No person ought to be taken, imprisoned, or 
" disseized of his freehold, liberties or privileges, or outlawed 
" or exiled, or in any manner deprived of his life, liberty or 
■' property but by the law of the land. 

" SEC. 21. The privilege of the writ of habeas cor2-)'U'S shall 
■' not be suspended. 

'" SEC. 24. A well regulated militia being necessary to the 
" security of a free state, the right ot the people to keep and 
" be^r arms shall not be infringed; and as standing armies in 
'• time of peace are dangerous to liberty, they ought not to be 
" kept up, mid the Qnilitary should he hejyt under strict subor- 
''dincLtion to and governed hy the cimlpoiDerP 

Mr. Chief Justice and Senators: The first and second ol 
the articles of impeachment, declare, " that by the constitution 
'' of the state of North Carolina, the governor of said state has 
'' power to call out the militia thereof to execute the laws, sup- 
" press riots or insurrection, and repel invasion, whenever the 
'•' execution of the law shall be resisted, or there shall exist 
"■ any riot, insurrection or iavasion, but not otherwise ;" and 
they allege, that the respondent, with intent to incite war, 
subvert liberty and law, and to degrade the state and people, 
proclaimed the counties of Alamance and Caswell to be in in- 
surrection, occupied them by military force, and suspended 
civil authority, when he well hieio that such proclamation was 
.irounddess and false, and that there was no insurrection in said 
counties. 

This raises, as it seems to the board of managers, a very im- 
portant question for the consideration of this honorable body, 
to wit: the pi'ecise meaning and import of the v/ord insurrec- 
tion as used in the constitution of the state of North Carolina. 

The language of the constitution in article XII, section 3, 
is as follows . 

'• The governor shall be commander-in-chief, and have power 
" to call out the militia to execute the law, suppress riots and 
" insurrection, and to repel invasion. 

What does the constitution mean by " suppressing insur- 
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rection V What is " insurrection ?" "When is a county or 
state m insiirrection ? 

W<-^bs!:8r, ;i! lils unabridged dictionary, defines it as follows : 
" A rloing against civil or political authority : the open and 

"aclire opposition of a number of persons to the execution ot 
*' la'v lu l-b-^ c5rr or state. It is equivalent to sedition, except 
"that pfi'i'tioi:; '\\-presses a less extensive rising. It differs 
"froni v-b^-'.--o-'i for the latter expresses a revolt, or an attempt 
"to crbillroTv' th<- government, &c. 

'•/'•: ".;-'■ ^ is however used with such latitude astocom- 
''prei;<--r 1 i{-h^'v ■<.■   ''0)1 or relielUonr 

T ■'' i"' :h' L" v of Nations, page 422, uses the following 
lungnf:-:-;e : '■ ^--c. 288. The name of rebels is given to allsub- 
"j'^^'^'^i "h ; -;■ 'u:-^ .!- take up arms against the ruler of the 
'''/'■."=:^/ t ,!■:-;■-h^-e him of the supreme authority, resist his 
'• ocm:!.;;,^! i'-. ^.nd impose conditions on him." 

'■ i^en. 'Si*. • ■' i'he rage of the malcontents be particularly 
'■ levelled a::' th.e magistrates or other ofiicers vested with the 
" public ft! 'h'nritT, and they proceed to r formal disobedience 
"• '.r -?.■;•'"■ • ■' • • a violence, this is called sedition. When it 
'• ;prf-;i.h; -h;-ii :t infests the majority of the inhabitants of a 
" city or r-irnvince, and gains such strength that even the 
'■ sover-Qj.!-;' hhi-iself is no longer obeyed, it is usual, &c., 'to 
" ' distine^is^b ^-i'-h disorder by the name of insurrectioi}.' " 

Thesf'-; d:^'-';n'dcijS wd5,ich might be multiplied, wdll answer 
c-.:r purpose. Let u:? anah'se them. According to Webster, 
i':s ver '■ d^'rivation from the Latin vv^ords in and svrgo, to rise 
against, defines its meaning. There must be a rising; open 
and active, and violent of a numljer of persons; in opposition 
to the R:K':C'i!:h>n of the law. 

h^o i.y anah''>e Yattel's definition. It is this, " If malcontents 
" takn up arms, and the^ proceed to formal disobedience 
" or acts of open violence against magistrates or others vested 
'' with tb- r ;iblif' '^.uthority—when this spreads so as to infect 
"a mr^Jf^ •- • ;h ;.;h:ibiiants, &c., it is insurrection." 

This derh'K^.ion fulfills all the conditicns of that laid down bv 
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Webster.    There must be a rising, of A nuuiber, opsu, active 
to oppose the execution of the laws. 

Xov/ follow np these definitions by a few well kuo-,vn exam- 
ples taken Irom history. 

And ilvst, let ns tKrii to Great Britaiii, to the lin^e .>f Ileiiry 
YIII, and to the effect produced upon the people by che illegal 
exactions of Wolsej, in 1523 and 1525, undei- tho -'Forced 
Loan." Hallam, in his Constitutional Histwrv, \-ol. 1, page 28, 
says of the people: "l^or did their discoiiteut le.<=;):in.ite in 
" complaints. The commissioners (to eolle^;!: the tax; me:;with 
'' f( rcible opposition in several counties, and a serio JS iiisurrec- 
*' tion broke out in Suffolk. In this cwmecdou he i:5poaii.sa]so 
" of the assemblages as tumultiioati.'' 

Turn to the well known insurrection in 3i:i;-iii--uusjrts in 
1YS6, to be tound in all the iiistorle^of the X^ tiitei- ^'-^.lei,-, com- 
monly called Shay's R^beliion. Here, acoi- cr- to Judge 
^larshall's life oi Wayhiugton.. Tp. 117,) twijivo v r iktcen thou- 
sand men, were, at different times, arrayed hi open hostility 
aatiinst thu pavnient of dues to tiie oflicers of ibij [hut-iu Btalcs 
government; against the paymer.t of taxes to Ihc government; 
against lawyers and courts of justice. He says '= tunjultuous 
" a&semblages of the people arretted the <.'U);t;.' ot law, and 
'' restrained the judges from the execution of tluju- duty." 

Turn to thu ease of insuiTeetion in ihe %vcsieru counties of 
PenasylvHTiiu, in August, 1794, lannliarly laio^vn as the 
'' "Whiskey Insurrection." Marahall, in his life of Wadiii-gton, 
(pages 340-''tl:l, et, seq.,) ^livs of ir, that the;-e was '•seditions 
"and violent resistance to the execiui'.tu of vac iaw imposing 
"duties on dL,-tIiied spb-its in the United Btates f' tbaL there 
was''open defiance of the laws, it;surgenis fired on the Mar- 
''shal, and attacked the house of General Xevl', the Inspector." 
Finley and Halhnn, and tlie repui-t of the case i& the state 
triab, move than confirm all that i;? here said. 

These autorlties, Mr. Chief Justice and Sf iii:or3, all speak 
one iaiiguage; and they uiight be muldphed to an almost in- 
definite extent.    To constitute  insurrection there must be a 
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rising of the people, and open, active resistance by them to tlie 
enforcement of the laws in a town, county or district. And 
you may consult the authorities, both of law and letters, and 
the examples ol history, foreign and domestic, ancient and 
modern, and you will consult them in vain for another defini- 
tion. Are we not justified, therefore, in the assertion that the 
word insurrection, as used in the laws of England, the consti- 
tution of the United States, and the constitution of North 
Carolina, indeed the constitutions of all the States, has a com- 
mon law meaning, which is not uncertain, but fixed and 
definite. 

It will doubtless be argued here, as it was argued before the 
chief justice at chambers, in the hcibeas corjnis cases, that the 
meaning; of the word "insurrection" as used in the constitu- 
tion, is modified, altered or abridged, by the act of assembly of 
"1869-'70, "to secure the better protection of life and prop- 
" erty." Tlie first section of that act authorizes and empowers 
" the governor "whenever in his judgment the civil authorities 
" in any county are unable to protect its citizens in the enjoy- 
" ment of life and property, to declare such county to be in a 
"state ot insurrection," &c. 

Supposing that the legislature by this act, intended to modify 
the common law meaning of insurrection, and to give a partial 
definition oi it, which intention we do not mean to concede ; 
then two questions present themselves. First, had the legisla- 
ture the right to declare that to be insurrection, which is not 
insurrection ? In the exercise of the discretionary power vested 
in the governor by the act of assembly, had he the authority to 
declare a county to be in a state of insurrection, when there 
vras no insurrection ? For the abuse of such anthority, even if 
it were properly bestowed, would he not be amenable to the 
court of impeachment ? These questions carry with them their 
own answers. It is not within the province of the legislature 
to construe and feclare the meaning of acts of assembl}'-, which 
had become law, except in certain exceptionary cases. [See 
Houston vs. Bogle,, 4 Iredell, 4S6, and cases cited.]    This is the 
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peculiar province of the courts. Much less is it within the 
power of the legislature by any act of theirs to declare the 
meaning of an article in the constitution ; and if it cannot 
de&ie, how can it alter, modify or abridge its meaning ? It 
such was its purpose, which is not believed, in passing the act 
of 1869-'T0, its action was unconstitutional, and the act itself 
is a nullity. The legislature cannot give to the constitution a 
meaning not intended by the framers of that instrument—put 
upon an article thereof a construction which it will not bear— 
pronounce that to be insurrection which is not insurrection, and 
so ^encourage a violation of the law of the land, and the liberty 
of the citizen. We shall insist, therefore, that in this investi- 
gation it will not be competent to give in evidence any state of 
facts Vvhich do not go to make up insurrection as already 
defined. 

We are prepared to show on the contrary that there was 
nothing in the condition of the counties of Alamance and Cas- 
well v/hicli goes to fultlll the conditions of an insurrection. 
There was no uprisings of the people to resist the enforcement 
of the laws or the offieers of the lavv\ The people of those 
counties were in complete subordination to lawful authority. 
The business of the country was not interrupted. The farmer 
was in his fields—the mechanic in his workshop—the merchant 
behind his counter—the minister of the gospel in the pulpit. 
The officers cf the law were in the undisturbed exercise of all 
the functions ct their offices. The justices^ courts were open— 
the courts of the probate judges v/ere open—the offices for the 
registration ol deeds and conveyances were open—the sheriffs 
and constables executed the process of the courts undisturbed— 
regular terms of the superior courts v/ere held, and at no time 
and no place, so far as is known, was there resistance by any 
body oi men to the officers of the law. 

Is it a sufficient answer to all this to say, that in Caswell 
county a state senator was secretly murdered in the day time, 
and that in Alamance county one man was secretly hung, and 
another secretly drowned, and others secretly whipped?   How 
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do these cases vary from similar ones occurring in all parts of 
the country every year, and every month in the year ? Why 
should the secret murder of Stevens in Caswell, or of Outlaw 
in Alamance, constitute insurrection in those counties more 
than that the secret murder of J^athan in the city of New 
York should put that city in a state of insurrection 1 And 
why should the military be called on to ferret out secret 
crimes? Have the men v/ho usualh' belong to military 
organizations any peculiar aptitude or fitness for such duty 
more than the sworn ofncers of the law ? The men sent to 
these counties were peculiarly qualified for the perpetration of 
outrages npon the persons of imoffending citisens, and of sus- 
pected persons, and by threats, intimidations, hanging by the 
neck, and other like means to extort confessions from unwilling 
or innocent witnesses. 

The civil authorities arc more competent and better qualified 
to detect and bring to justice secret violators of thf? law than 
the mijitary. Especially must this be true it the inTsitary miTst 
do as the law requires, turn over oiTender'S when arrested to 
the civil authorities ibr trial. Even if military aid h-dd been 
wanting, there were, we expect to show by the ovldeiice, com- 
panies of the United States troops stationed in both these coun- 
ties, sent there by the governor of ihc s-'ate, bef^iro amd afccr 
the organization of these foices. 

Mr. Chief Justice and Senators, it h charged in the tlfYlt, 
sixth and seventli articles of iinpeaclu-uont, thr.t th? raiKtary 
force organized, armed and equipped by r.'spondont, iind sent 
under the command of one George 1-r. Sirk, into the counties 
of Alaraance and Casvrell, were nnlawful troops; ar; armed 
force not recognised by the c^^nstitution of the United States, 
nor by tho constitution and laws of North Carolina. 

TJie constitution of the United States, article I, section 8, 
clause 14, empowers congress "• to provide for calling forth the 
•'militiato execute the laws of the nuion, suppress insurrec- 
" tions and repel invasions." 

The constitution of North Carolina, article 3, section 8, is as 
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follows:   " The governor shall be commander-in-chief of the 
" militia of the state, except when they shall be called into the 
^' service of the United States." 

Article 12, section 1, reads : 
" All able-bodied inale citizens of the state of North Caro- 

" lina, between the ages of twenty-one and forty years, who 
" are citizens of the United States, shall be liable to duty in 
" the militia." 

Section 2, reads: 
"The general assembly shall provide for the organizing, 

" arming, equipping and discipline of the militia, and for pay- 
" ino; the same when called into active service." 

Section 3, reads : 
" The governor shall be commander-in-chief, and have power 

" to call out the militia to execute the law, suppress riots and 
" insurrection, and repel invasion." 

The general assembly of Il^orth Carolina in xiugnst,  1868, 
passed " An act to organize a militia of North Carolina." 

Seci/lon 11 of that act provides; • 
"Noman shall be an officer or private in the detailed militia 

" unless he be an elector of the state, and first take and sub- 
" scribe the constitutional oath of office." 

The act of 1869-'T0, known as the Shoffner act, section 1, 
authorizes the governor whenever, &c., " to call into active 
" service the militia of the state to such an extent as may be- 
" come necessary to suppress insurrections." 

These various recitals from the constitution and laws suffi- 
ciently explain that no body of armed men can be lawfully 
organized in North Carolina otherwise than as militia and 
under the militia laws. And who are to constitute the militia ? 
The constitution prescribes that they must be citizens of the 
state. And section 11 of the same act provides that " no man 
" shall be an officer or private in the detailed militia unless he 
^' be an elector of the state." 

Was this the character of the force organized by governor 
Holden, and sent into the counties of Alamance and Caswell ? 
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We are prepared to prove that these men were not organized 
as militia under the militia laws, but were raised as an inde- 
pendent volunteer force, recruited mainly from one locality in 
this stats and an adjoining locality in the state of Tennessee, 
and that the colonel, lieutenant colonelj and major of one of 
the regiments v/ere all men of desperate character from the 
state of Tennessee. And very many of the men recruited 
were under and over the age prescribed lor the militia in the 
constitution. Neither in the constitntion of the state, nor in 
the acts of 1808, nor in the Snoffner act of 1869-70, is there 
any provision for the character of troops raised by the resposa- 
dent and commanded by George W. Kirk, called state troops. 
Such a military force was not only not authorized by the con- 
stitution of the state, but v^as organized in express violation oi 
the 1st article of the constitution of the United States, v^^hich 
declares that " no state shall, without the consent of congress, 
" keep troops or ships of war in times of peace." 

The third and fourth articles oi impeachment charge the 
unlayrful arrest, detention and imprisonment, by order of the 
respondent, as governor, of Josiah Turner, jr., in the county 
of Orange, and of John Kerr and three others in the county 
of Casv/ell, without any lawful warrant or authority. 

Was the arrest of these men unlawful ? Was it made by the 
order of the respondent ; or having been made without his 
order, were they detained and imprisoned with his knowledge, 
approval and consent, by his agents ? 

Section 17 of the declaration of rights of North Carolina, 
declares that "Ko person ought to be taken, imprisoned or 
*' disseized of his freehold, liberties or privileges, or outlawed, 
" or exiled, or in any manner deprived of his life, liberty, or 
" property, but by the law of the land." 

In the face of this plain provision of the constitution, by 
what authoritjr is it claimed that these arrests were made ? Is 
it under the provision of the act of 1869-'70, '* to secure the 
" better protection of life and property ?" The provision of that 
act do not authorize such arrests, and if they were intended 
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to confer that authority such provisions would be unconstita- 
tional. Is it claimed that the county of Caswell having been 
declared in insurrection, civil law was suspended and martial 
law was in force ? The answer is, martial lav/ cannot prevail 
in North Carolina. The writ of habeas corpus cannot be sus- 
pended. It is a civil writ issued by the judiciary and served 
by a civil officer. Martial law suspends all civil authority and 
therefore the writ cannot run. 

In the insurrection in western Pennsylvania in 1794, against 
the laws of the United States, where the resistance was violent 
and treasonable, martial law was not declared, nor the writ of 
habeas coitus suspended. The troops were called out expressly 
to co-operate with the civil authorities, and to cause the laws 
to be duly executed. Arrests were then made by the civil 
officers, and those seized carried before the civil authorities for 
hearing and trial. [See cases cited by Woodbury J., in Luther 
vs. Borden, 7 Howard.] 

In Burr's conspiracy in 1805-6 arrests were made on oath 
and warrant, except in two cases, and these were immediately 
discharged under writs of hcibeas corpus. 

The use of the army of the United States, and of the militia 
oi the states, in time of insurrection, riots and rebellion, is to 
assist the civil authorities in the enforcement of the laws, not 
to supercede and set them aside. 

This doctrine has been very wisel}'- incorporated into the 
militia act of 1868, in force when these arrests were made. 
Section 22 of that act provides that, " The detailed militia 
'* organized under the provisions of this act, shall not be used 
" on any occasion, nor under any pretext for any other purpose 
"than to execute the laws, and to repress resistance to the 
" same, and it may be called upon by any peace officer for that 
" purpose." 

No principle of law, Mr. Chief Justice and Senators, is 
better settled in this land of liberty than the exemption of 
citizens from arrest, except by due warrant by law. 

In the case of Josiah Turner, jr., he was arrested in the 
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county of Orange, which bad not been proclaimed to be in 
insurrection, and therefore the respondent is deprived of even 
this shallow pretext for justification. And his plea ttiat he did 
not order his arrest in that county, but only in the counties of 
Alamance and Caswell, cannot avail him, as he confesses that 
when informed of the arrest, he authorized the detention of 
the prtsoner, thereby giving his sanction to his arrest, as though 
it had been made by his order in the first instance. Even the 
rights of war are not to extend beyond the place where the 
insurrection exists ; nor to persons not connected with it; nor 
even within the scene, to persons or property of citizens 
against whom no probable cause exists. [See Luther vs. 
Borden, 7 Howard, page 84.] 

As conclusive of this whole matter, the chief justice in ex 
2Mrte, Moore, decided that as a means to suppress insurrection, 
" the detention of the petitioner as a military prisoner, is not a 
"proper means. For it violates the bill of rights." [See 
Habeas Corpus cases, p. 83. 

Articles Jive and^sia? charge the arrest and imprisonment of 
Adolphus G. Moore, of Alamance, and John Kerr and seven- 
teen others, citizens of Caswell county, and the refusal of 
George W. Kirk, acting under the orders of the respondent, to 
surrender them to the judiciary for examination, in obedience 
to the writ of habeas corpus. The respondent acknowledges that 
said prisoners were detained by his orders and that the refusal 
to deliver them in obedience to the exigencies of the writ was 
by his authority. 

Section 21 of the declaration of rights, declares that " The 
" privilege of the writ oi habeas corpus shall not be suspended." 

Adolphus G. Moore, a citizen of Alamance, filed his petition 
before Chief Justice Pearson at chambers, on the 16th of July, 
1870, in which he alleged that on the I5lh day of July, 
1870, while he was about his lawful business in said county, he 
was arrested and detained by a squad of persons purporting to 
be soldiers, acting under the orders of one George W. Kirk. 
That bail was offered by him and denied by said Kirk—that 
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his arrest was without warrant and for no cause, and he there- 
fore prayed the chief justice to grant to him the writ of haheas 
corpus^ to be directed to the said Kirk, commanding him to 
produce forthwith the petitioner before his honor together 
with the cause of his arrest. The writ was granted as prayed 
for on the same day. On the 17th day of July it was duly 
served upon the said Kirk, who upon being informed of its 
contents declared "That he could take no notice of such pa- 
pers—that they had played out—that he was acting under or- 
ders from governor Holden, with instructions to disregard 
such papers—that the court had been appointed to try them 
(the prisoners,) and that he would surrender them on governor 
Holden's order, but not otherwise unless overpowered by 
force. This return having been made to the chief justice on 
the 18th day of July, he immediately informed the respon- 
dent that Kirk had refused to make return of the writ, and 
asked whether Kirk " acted under his orders." On the day 
following the accused replied that " Col, Kirk made the arrests, 
" and now detains the prisoners named, by my order. He 
" was instructed firmly but respectfully to decline to deliver 
*' the prisoners," 

The chief justice in announcing his decision on a motion 
for the arrest of Kirk for contempt of court, said: " I declare 
" my opinion to be, that the privilege of the writ of habeas 
" corpus has not been suspended by the action of his excel- 
" lency; that the governor has power under the constitution 
" and laws to declare a county to be in a state of insurrection, 
" to take military possession, to order the arrest of all suspect- 
*' ed persons, and to do all things necessary to suppress the 
"insurrection, but he has no power to disobey the writ of 
" habeas corjptis, or to order the trial of any citizen, otherwise 
** than by jury. According to the lav/ of the land, such ac- 
" tion would be in excess of his power," 

"Writs oi hcibeas corjnts were also issued on the 26th day of 
July, upon the petition of John Kerr and eighteen others, 
citizens of Caswell county, by the chief justice.    These writs 
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were placed in the hands of George Williamson, for service on 
the said Kirk. On the 29th of July, said Williamson filed an 
affidavit which I propose to read : 

" George Williamson makes oath that he is a citizen of the 
" county of Caswell, and a qualified elector of the state of 
" l^orth Carolina; that writs of habeas c&rpus in behalf of all the 
" persons above named, issued by Richmond M. Pearson, chief 
"justice of the state, were placed in his hands, for service upon 
" George W. Kirk. That he went to Yanceyville with the 
" said writs, on the 27th of July, 1870 ; that the prisoners above 
" named, were, as he was-informed, confined in the court house 
"at that place; that he found armed sentinels surrounding the 
" court house, that for the purpose of seeing the said George 
" W. Kirk, and serving the said writs, ho attempted to enter 
•' the court house square, when he was stopped at the gate 
" thereof by a sentinel at the said gate; affiant told him he 
" wished to see Col. Kirk ; an officer was then called, and came 
'' out; he was said, in affiants presence, to be the adjutant; he 
" asked affiant what was his business ; affiant told him he had 
''a communication for Col. Kirk; he asked the nature of it; 
"■ affiant told him he preferred to see Col. Kirk ; the said adju- 
" tant then entered the court house, and a person said to be 
" Major Yates, came out to affiant—asked affiant's name, and 
•' that of another person with affiant, which was given him. 
"" The said Yates then asked affiant what was the nature of the 
" communication he had for Col. Kirk. Affiant told him that 
" they were writs of haoeas corjms, issued by chief justice 
'• Pearson (taking the said writs from his pocket at the time) 
" which he wished to serve upon the said Kirk. He told 
" affiant that he would have nothing to do with them—and that 
" he, affiant, could not see Col. Kirk. He, the said Yates, final- 
" ly said Col. Kirk was busy, but might see him in half an hour. 
" Affiant then retired to the piazza of a store, in viev/ of the court 
" house. Some half hour or more afterwards, seeing the said 
'' Yates at the gate of the court house square, affiant again went 
" to him, and asked him what Col. Kirk said, and whether he 
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^' could see him. lie replied that Col. Kirk refused to have 
'• any communication with affiant. Affiant then retired some 
''fifty yards, and took his seat under a tree. He saw two per- 
" sons standing at an upper window in the court house, one of 
'' whom he was informed was Col. Kirk ; and affiant then at- 
" tempted to approach the v/indow, holding up the said writs 
" in his hand; the person said to be Col Kirk, immediately 
" 2"etired; affiant had not gone within the line of sentinels, 
" but after his attempt to approach the said window, he saw the 
" same person who he had been told was Colonel Kirk, when 
" at said window, in the vestibule of the court house, an the 
^' lower £oor; he seemed to be giving orders or instnictions to 
" the soldiers outside; immediately a drum v/as beaten; affiant 
"' then retired under the tree as aforesaid ; some thirty or forty 
^' armed men, npon the beat of the drum, formed a line, and 
" seemed to be loading their muskets. Tiiey approached affi- 
" ant,-but before getting to him were halted, and in a few 
" moments returned to the court house, and just after a squad 
" of seven men, armed with muskets, and under the command 
""' of the said Major Yates, came to affiant, and affiant Vv^as 
" ordered to leave, or he v/ould be fired into, affiant then left, 
" and made no farther attempt to deliver the said writs to the 
•' said George W. Kirk. 

" GEOEGE WILLIAMSOIST. 

" Sworn and subscribed before me this the 29th day ct o uly, 
"' A. D. 1870. 

'^W. II. BAGLEY, Okrh 
Mr. Chiet Justice and Senators, t\:.o unlawful conduct of the 

respondent, complained of by the people, cannot be put in a 
stronger light than by reference to the eitect pi'oduced by the 
soldiers organized by his ordei'S, and sent into the counties of 
Alamance and Caswell. Tiiese desperate men, not only ar- 
rested innocent and unoffending citizens, some ot thorn men 
like John Keer and Samuel P. llili, whom the state had hon- 
ored v/ith high offices, and who had proved themselveo not 
unworthy of  the confidence bestowed, but they defied and 
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thwarted the action of the judiciary of the state, (always here-- 
tofore the bulwark of civil liberty,) in affording relief to the 
prisoners. Is not the fact notorious, that the chief justice, 
having issued the writs as prayed for in the case of Moore and 
"thers, having ordered the production of the prisoners before 
the court, and when this order was disobeyed, the court de- 
clined to adopt the usual and necessary orders to enforce obedi- 
ence to its mandates! And for what reason ? Let the court 
speak for itself: 

" It is highly probable, nay in my opinion certain, that the 
•' writ in the hands of the sheriff (with authority to call out the 
•• power of the county) by which he is commanded, if necessary 
" to take the petitioner out of the hands of the military authori- 
•'' ties, will plunge the whole state into civil war." 

So the enforcement ol the great writ of right, by the judi- 
ciary of the state, would have brought on a conflict with the 
military organized by the governor, and therefore they decline 
to enforce the writ. The governor by his military, not only 
established a terrorism over the people, but he silenced the 
voice of the judiciary. 

The respondent claims that he was authorized to call out the 
militia to suppress insurrection and to make arrests, and that 
iie is sustained in this by the judiciary. 

And so he had power under the laws, to execute the laws, 
suppress riots or insurrection, and repel invasion, had such a 
state of things existed, but no such state of things did exist, 
and even if it had, he would be responsible for the abuse of 
iliat power before a court of impeachment. 

In Martin vs. Mott, 12 Wheaton, p. 14, Story, Justice, 
says: 

"When a statute gives a discretionary power to any person, 
" to be exercised by him upon his own opinion of certain facts, 
" it is a sound rule of construction that the statute constitutes 
''him the sole and exclusive judge of the existence of these 
"•^ facts. It is no answer that such povv'er may be abused, for 
'''• there is no power which is not susceptible of abuse.    The 
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" remedy for this as well as tor all other official misconduct, if 
" it should occur, is to be found in the constitution itself,"— 
meaning impeachment. 

The respondent in his answer to article V, says : " It was 
" his purpose to detain the said Adolphus G. Moore and the 
" other persons so arrested in the said courrties of Alamance 
" and Caswell, only until such time as he might with safety 
" to the 'state surrender them to the civil authorities." (p. 37.) 

We propose to test the truthfulness and sincerity of tliis de 
claration by facts which we shall put in evidence.    These facts 
will also tend to show the animus of the respondent in these 
proceedings, and deprive him of the plea of " good intent," if 
indeed such plea could avail him in this trial. 

On the 10th of March, 1870, he wrote to the president of 
the United States, and what follows is an extract from his 
letter.    He says : 

"If Congress wbuld authorize the suspension, by the presi- 
" dent, of the writ of habeas corpus, in CQrtian localities, and if 
" criminals could be arrested and tried before military tribu- 
" nals, and shot, we should soon have peace and ordei' throngh- 
" out all this country. The remedy would be a sharp and a 
" bloody one, but it is as indispensable as was the suppression 
*' of the rebellion." 

On the 14th of March, 1870, he ^vrote to the " senators and 
" representatives in congress" and says : "I have been com- 
" pelled to declare the county of Alamance in a state of insur- 
" rection. I have called on the President for aid. But he is 
" restricted by the writ of habeas corjpiis. We want military 
" tribunals by which assassins and murderers can be summa- 
" rily tried and shot; but we cannot have these tribunals un- 
" less the president is authorized to suspend the habeas corpus 
" in cM'tain localitifes. Please aid in conferring this power on 
" the president, as the only efiectual mode of proteoting life 
'•' and property in Alamance and other localities in this state," 

And on the 17th of the same month he appeals to Mr. J. C. 
Abbott, U. S. senator, &c., in this wise : 
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" What is being done to protect the good citizens in Ala- 
" mance county ? We have federal troops, but we want power 
" to act. Is it possible the government will abandon its loyal 
" people to be whipped and hahged ? The habeas corjpus 
" should be suspended at once." 

So much as to the animus of the respondent. Now as to his 
purpose to release the prisoners. 

The petition of Adolphug G. Moore was filed July 16th, 
1870, That of John Kerr and others on the 26th oi July, 
1870. 

We propose to show by the correspondence of the respondent, 
that he had, at this very time, provided for the calling of a 
military court to try the prisoners then held in custody, and 
that it was his purpose to convene the same the first week in 
August. 

On the 7th day of August, 1870, he agrin writes to the 
president of the United States, and the concluding paragraph 
in his letter is as follows : 

'' It is my purpose to detain the prisoners, unless the army 
of the United States, under your orders, shall demand them." 

When Judge Brooks, of the United States district court, at 
a later day, to v/it, on the 6th day of August, issued his precept 
in the name of the president of the United States, directed to 
Kirk, commanding him to produce the prisoners before him 
at the court house in Salisbury, immediately, then it was for 
the fij-st time, that the respondent made the discovery that it 
had all along been his intention to surrender the prisoners, " as 
"soon as the safety of the state should justify it," announced, 
for the first time, in his letter of August l5th, 1870, to the 
chief justice, v/liich letter we propoc© to put in evidence. 

Then it was, that for the first time, he ordered George W. 
Kirk to obey the writs of hzbeas corjncs^ having protracted 
their imprisonment until the very last hour, meantime thrust- 
ing them into jail. 

The'eighth and ninth ai-ticles of impeachment, charge that 
the respondent having organized an armed body of men, un- 



TRIAL   OF  WILLIAM  W.   IIOLDEN. 129 

known to the laws of North Carolina, and sent them to the 
counties of Alamance and Caswell, and there having arrested, 
imprisoned and otherwise maltreated many of the peaceable 
and law-abiding citizens of those counties ; to sustain and keep 
on foot this unlawful force, he made in June, Julj and August 
last, his warrants upon the public treasurer of the state, with- 
out authority of and in violation of law, for large sums of money, 
exceeding in amount, from time to time, the sum of eighty 
thousand dollars, and caused the treasurer to pciy the same to 
one A. D. Jenkins, v.diom the respondent had appointed to bo 
paymaster to this unlawful military force. That thereafter one 
Eichard M. Allison, a citizen of Iredell county, on behall of 
himself and all the tax payers of the state, brought his suit in 
the superior court of Iredell county, praying that a Vv'rit of 
injunction might be granted restraining the saidtreas;;rer from 
delivering any sumis of money to the governor, or to any other 
persons by his order, and also restraining the said A. J). Jen- 
kins, as paymaster, from disbursing any i'ands in his hands for 
the payment of said unlawful troops. The Hon. Anderson 
Mitchell, judge of the superior court, granted the writ prayed 
for, enjoining and forbidding said treasurer and said paymaster 
to deliver or disburse any part of the said money for the use of 
said body of men, and the process of the court was duly served 
upon these parties. That after this the respondent ordered 
and procured the said A. D. Jenkins, as paym.aster, to disre- 
gard the writ of injunction and to pay over the money in his 
custody to one J. B. Neathery, v/ho had been appointed pay- 
master by the respondent, in the pkce of th-j said Jenkins, 
and thereupon the respondent ordered ana cai;sed the said 
Xeathery to pay out and disburse the money so transferred to 
him., for the illegal purpose of paying the expenses and keep- 
ing on foot the military force aforesaid. 

If this force, Mr. Chief Justice and Senators, as 03^gL;::i'i:ed by 
the respondent, was an unlawful force, such as was not autho- 
rized to be organized, armed and equipped by the constitution 
and laws of the state, the respondent's warrants, as governor, 
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made upon the treasurer for money to pay these troops were 
unlawfiiL And when a court of law had so decided, and had 
issued its process enjoinin^and forbidding the pa3^ment of the 
money, he was bound to respect the decision of the court, and 
had no right to cause its order to be violated or evaded. But 
this he did by a subterfuge—an artifice unbecoming the dignity 
of his high office, which cannot avail him before this court. 
He not only violated the law in organizing an armed body of 
men unknown to the law, but he caused the courts of law and 
the mandates of the courts to be disregarded and set at open 
defiance by his agents. And for this behavior so unbecoming 
the governor of a free people, he will be held to a strict 
accountability before this tribunal. 

I will here ask one of my associates on the board of mana- 
gers to read a statement of facts which has been prepared and 
which we shall substantiate by the evidence. 

Mr. Manager JOHNSTON read the statement of facts in 
the words following: 

We expect to satisfy the senate by the most undoubted 
proofs in addition to what has already been said as to the con- 
dition of the counties of Alamance and Caswell, where, from 
the organization of the existing state government to the month 
of July, 1870, the civil authorities, both county and state, were 
in the full exercise of their respective powers ; and where no 
opposition had been offered to any effort to bring offenders to 
justice according to the ordinary course of law. The respondent 
on the 7th day of March, 1870, under circumstances manifest- 
ing a wicked heart and purpose, falsely proclaimed the county 
of Alamance to be in insurrection ; and on the 8th day of July 
of the same year made a like false proclamation as to the 
county of Caswell; that these proclamations were made under 
circumstances calculated to provoke the people of those coun- 
ties, and manifested a purpose on the part of the accused to 
humiliate and degrade them. That in furtherance of this 
wicked design, the accused procured from the state of Tennessee, 
a man of a notoriously desperate character, by the name of George 
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W. Kirk, who was very offensive to the people of this state on 
account of his widely-known character for lawlessness and vio- 
lence, and on the 21st day of June last, commissioned him to 
recruit a regiment of men of like desperate character with him- 
self, with the understanding at the time of his appointment, 
that his men should be mostly recruited from one locality in 
this state and adjoining locality in the state of Tennessee, 
where numberless outrages and atrocities had been perpetrated 
during the late war, which had been participated in by the said 
Kirk and the men whom he was to recruit. That the accused, 
with a full knowledge of the lawless character of Kirk, drew 
from the treasury of the state, without lavv^ul authority, the 
sum of one thousand dollars, and committed it to the custody 
of this man, as a recruiting fund, taking nojjond or security for 
its safe keeping or proper disbursement. That at the same time 
the respondent appointed another man of like bad character 
and antecedents from the state of Tennessee, named B. G. 
Burgen, a companion of Kirk, to be his lieutenant-colonel; 
and afterwards another by the name of Yates, also from Ten- 
nessee, to be major under him. That these men thus armed 
with authority and furnished with money by the respondent, 
went into the mountains of East Tennessee and the counties of 
]^orth Carolina adjacent thereto, where they recruited a force 
of several hundred men and organized them into a regiment 
of soldiers. Thus organized, by order of the respondent, they 
encamped at Company Shops, in the county of Alamance. 
That of the men so recruited, many were from the state of 
Tennessee, many were under the lawful military age of twenty- 
one, and some of them old men, much beyond the military 
age of forty years, while the large majority of them were 
ignorant, roving, desperate characters, who were scarcely 
half civilized, and had served on both sides in the late civil 
war. That the respondent used the funds of the treasury in 
the arming and eqipment of these men, and having organized 
them into a regiment, ordered and procured them to take 
forcible armed possession of the counties of Alamance  and 
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Caswell. Having done so, the said Kirk absolutely subverted 
the civil authority and proclaimed martial law in those counties. 
He took forcible possession of the court houses a,ud public 
records, and many of the latter he and his men destroyed, using 
them as waste paper. That the said Kirk under the orders of 
the respondent, arrested great numbers of the citizens of these 
counties in the most brutal and insnltine; manner, and among 
those so arrested, were some of the purest and best men of the 
state, men against v/hom. a breath of suspicion had never been, 
nor can be uttered. That most ot the persons so seized, were 
held in close confinement for the space of a month or there- 
abouts, and many of them subjected to the grossest insults 
while others were treated with cruelty and inhumanit3\ In 
Alan}ance several vvere hanged by the neck for the purpose of 
extorting confessions, others Vv^ere thrust into a loathsome dun- 
geon in the common jail of that county ; while one at least,was 
confined in a cell with a negro man v\?ho had been condemned 
to sulTer deadi for the crime of rape, and was afterwards execu- 
ted, and still another v^^as chained to a floor in a dungeon. 
That the persoxis so confined, were denied wholesome food and 
v\'ater, and the humane were not allowed to administer to their 
necessities. These atrocities were perpetrated by the men 
wlio v/ere armed by the respondent, and sent into those 
counties to take military possession thereof, and to make 
arrests. And in vain did the press, the people and indi- 
viduals call sucli outrages to the attention of the respon- 
dent, and protest against them. These complaints were to 
him " like the voice of the charm.ers, charm they never 
so wisely.'' They v/ent unheeded. When notified that his 
troops were destroying the. papers and records of the courts, 
deposited for sale keeping in the court houses of Alamance and 
Caswell, and importuned to allow the proper custodians to take 
possession thereof, he peremptorily refused, declaring that mar- 
tial law prevailed. The citizens so imprisoned and so mal- 
treated were under orders of the respondent, denied the privi- 
leges of the writ of haleas corjpus^ and the mandates of the 
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chief justice of the state, ordering the production of the prison- 
ers before him to in.quire into the cause of their arrest and 
detention, were treated with contempt. We expect further to 
show, that faiKng to obtain relief from the judiciary of the 
state, who had declined to take the necessary steps to enforce 
the process of the court, lest it should result in war and the 
shedding- of blood, the prisoners so detained at length applied 
for the writ oi hadeas oor^nis to the judge oi the United States 
district court, and the writ was issued; even then the respon- 
dent sought to obtain authority from the president of the 
United States and from congress to secure their further deten- 
tion, and yielded at the very last moment, with extreme reluc- 
tance, and when it had become manifest that he couid no lon- 
ger hold them. 

We shall further show, that v/hile the avowed object of tlie 
respondent, was to suppress ciime and punish ofi'enders, he 
caused to be arrested great numbers of citizens against whom 
there was not only no charge preferred, hut v/ho were not even 
liable to a well-grounded suspicion, and who after having been 
subjected to insults and indignities at the hands of a brutal 
soldiery were at length discharged, without inquiry. That 
notwithstanding all these arrests under one pretext and an- 
other, as well those who were examined before the chief jus- 
tice and the United States district judge, as those who were 
not, we shall be able to show, that to this day there has been 
no attempt on the part of the respondent, to have them pros- 
ecuted beibre the courts of law, the fact being patent, that 
there is not sufScient evidence against those alleged to be the 
most guilty, to justify the finding of a bill by a grand jury. 
That after the arrest of these men in the counties of Alamance 
and Caswell the respondent did not order, nor intimate any 
intention to order a court ot oyer and terminer for their trial 
in those counties, as he might at any time have done, but on 
the contrary from the very inception of his military movement 
declared it to be his intention to order a military commission 
to try them. 
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There are many facts and circumstances tending to show 
the animus of the respondent in these proceedings, with which 
we do not now propose to trouble the court, but which will be 
developed in the course of the investigation, 

Mr. SPAEEOW [resuming.] Mr. Chief Justice and Sena- 
tors, the people and their representatives, and this board of 
managers and their learned associate counsellers, do not de- 
sire the conviction and deposition from office of the respon- 
dent, if on full hearing of the case both on the facts and the 
law, as we shall present them, he be not guilty. If he cannot 
be fairly and legally convicted of the crimes charged against 
him, then let him be acquitted—let him be restored to his 
office and obeyed as the chief executive magistrate of this 
great commonwealth. 

But if he be guilty it is expected, and the people of North 
Carolina demand of her senators, a fearless vindication of the 
majesty of her violated laws. If this be done, freedom and 
personal liberty may again become the proud boast of the 
citizen—our liberties be perpetuated, and our beloved North 
Carolina continuo to be the pride and glory of her children, 
long years after these granite walls within which we sit shall 
have crumbled into dust. » 
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TWENTY-FIRST DAY. 

SENATE CHAMBEE, February 23, 187J. 

The COURT met at eleven o'clock, pursuant to adjournment, 
Hon. E.. M. Pearson, Chief Justice of the Supreme Court, in the 
chair. 

The proceedings were opened by proclamation made in due 
form by the doorkeeper. 

The CLERK proceeded to call the roll of senators when the 
following gentlemen|were found to be present. 

Messrs, Adams, Albright, Allen, Barnett, Battle, Beasley 
Bellamy, Brogden, Brown, Cook, Cowles, Crowell, Currie. 
Dargan, Eppes, Flemming, Elythe, Gilmxr, Graham, of Ala- 
mance, Graham, of Orange, Hawkins, Hyman, Jones, King, 
Latham, Lehman, Linney, Love, Mauney, McClammy, McCot- 
ter, Merrimon, Moore, Murphy, Norment, Olds, Price, Rob- 
bins, of Davidson,^Robbins, of Rowan, Skiimer, Speed, Troy, 
Waddell, Warren,|Whiteside, Worth—45. 

Mr. CONIGLAND proceeded to open the case in behalf of 
the respondent, he said : 

MR. CHIEF JUSTICE AND SENATORS : In opening this cause 
lor the respondent, I must avail myself, under the indulgence 
of this honorable court, of that latitude of discussion which 
seems to be conceded to the introductory speeches, in cases 
of this character and importance. However much I niay be 
disposed to confine myself to a brief preliminary statement of 
the evidence we expect to adduce, I am controlled by the 
wishes of the respondent and my associate counsel who im- 
pose upon me the duty of presenting the subject in some am- 
plitude of detail; and although I may bo unequal to the task, 
I am under the necessity of undertaking if. 

I entertain for this honorable court, the utmost deference ; 
some of you I know to be gentlemen of high judicial attain- 
ments, and all of you, I feel persuaded, are duly impressed 

68 
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with the solemnity of the occasion, and regard an impartial 
decision as a duty of binding obligation. But I shall speak 
to you as men, subject as the best men are, to the frailties of 
human nature. I shall not so far forget what is due to my 
own candor, nor so insult your intelligence, as to disclaim all 
fears of a prejudiced judgment—such affectation could only 
subject me to your well-merit^i contempt. When a public 
character, recently in the position of high authority, is placed, 
by a sudden turn of fortune, in the position of this respon- 
dent, the very fact of itself, shows that influences adverse to 
his cause predominate, and make his conviction almost a 
matter of certaint5^ The learned counsel, [Mr. Merrimon,] has 
told us that the respondent stands charged with a political 
oifence,-and the record of events presents few, if any, exam- 
ples where parties charged with such offences have received 
either clemency or forbearance when on trial before /npolitical 
foes. He might have told you also that the histo^ol^ p^iti- 
cal offences, both in England and America, from the earliest 
times even until the days of Andrew Johnson, serve but to 
exhibit the corruption of human nature ; the intemperate zeal 
of the paritizan, the licentiousness of faction, and the ostra- 
cism, malignity and despotism of party spirit. He might 
have told you that although ostensibly undertaken to 
vindicate the constitution and the laws, they have in- 
variably violated both. He might have told you, however 
studiously the instigators thereof may have attempted to con- 
ceal their motives under the specious plea of patriotism, the 
historian refers to them, not as efforts to punish crime in 
high places but as conspiracies to ruin and degrade political 
opponents,—not as examples of public virtue, but as exhibi- 
tions ©f partisan profligacy, and the foulest stains on judicial 
probity in the annals of jurisprudence. 

The respondent has been brought to trial, charged with 
ofiences appertaining to his official duties. But let me ask, 
would he have been impeached therefor had his own political 
party been in the ascendent ?    It would savor moi'e of rash- 
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uess than of prudence, in the chief actors to arraign the gov- 
ernor of the state, before ite highest tribunal, if they were not 
morally certain of a sufficient number of votes to secure his 
conviction. Professing, as I do, the utmost respect for this 
honorable court, and disclaiming all purpose to cast any, even 
the slightest reflection, upon the integrity of its members, I 
may he allowed to refer to a fact, which will pass into history, 
that the partisan press of the ^tate, hailed with delight the 
probability of a two-thirds conservative majority in this body, 
because thereby the fate of the respondent would be sealed. 
The English judiciary is regarded as the most upright and im- 
partial body of that description in the world; yet from pre- 
vious knowledge of the political opinions of any judge, very 
accurate predictions are often made on the nature of his judg- 
ment in matters connected with state aft'airs. 

In cases of this sort, we should keep steadily in view tke 
influences which political antipathies, passions and prejudices 
exert over the minds of men. The most difficult thing for 
man to learn, says an ancient philosopher, is to know himself, 
and I cannot cx)nceive any higher exercise of the moral sense 
than that which now rests on you to bring to the consideration 
of these charges an impartial judgment. Elected, as all of you 
were, in the very midst of the proceedings for which the re- 
spondent now stands impeached—belonging, as most of you 
did, to a widely different political organization, you insensibly 
received impressions hostile to his cause, whilst many of you 
hurled denunciations against him from the hustings, and yet, 
senators, your oaths requires you to bring to the decision of this 
case minds as free from blemish as the virgin snow. l!^o man 
under the same circumstances, should be subjected to the 
obligation which such an oath imposes where there is any other 
means of punishing the alleged offender. In England, the 
tribunal for the trial of impeachments is an hereditary body, 
whose memT)ers, for the most part, occupy their positions in a 
strict line of succession, and who are supposed to be unaffected 
by, and far removed from, popular clamor.    The senate of the 
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■ United States is composed of members, wlio are elected, not 
by the people, but by the legislatures of the various states for a 
term of six years; to these provisious we owe whatever of a 
conservative character remains to that body. But how is it 
with you ? You hold your office by the same tenure—you were 
elected at the same time, for the same time, and by the same 
persons, as the members of the other house. Yoja entered into 
the same political canvass ; you were warmed by'ffi'e heat of the 
same political conflict, and became imbued with all the pre- 
judices of the very men who have preferred these articles 
of impeachment; and yet, senators, the oath which you have 
taken, requires you, by your hopes of eternal welfare, as you 
shall give an account of your stewardship on " the day of wrath, 
that dreadful day," to that omniscient God who will not hold 
him guiltless that taketh his name in vain, to decide this cause 
strictly according to the law and the evidence, an ordeal to 
which no man, under the same circumstances, should be sub- 
jected, save under a necessity equivalent to irresistible force— 
an ordeal through which no man, in the like position, can pass 
unharmed, in soul and conscience, save by prayer, in fear and 
trembling. It is to be hoped, as well for the triers as for the 
accused, that all such pro^nsions may be stricken from the 
constitutions of those states, the branches of whose legislatures 
differ only in the designation of a name—convictions, for po- 
litical offences, by such bodies, can carry with them no moral 
force. But yet, very recent times, furnish us with illustrious 
instances, of men who regarded the sanctity of an oath, as rising 
immeasurably above party affinities, popular clamor, and the 
denunciations of a powerful partisan press. The action of 
Fessenden and his compatriots of the same party, ranks among 
the highest examples of moral courage to be met with in judi- 
cial annals, and commands not only the respect, but the admi- 
ration, of all men who know the value of judicial probity to a 
nation. May they live long to realize the truth, " The just men 
only are free, the rest are slaves." Senators, I commend them 
to your emulation. 
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We are told, Mr. Chief Justice, by tlie managers and theii' 
associate counsel, that the offences of the respondent are not 
only [flagrant, wicked and   corrupt, but open and palpable. 
Why then this extraordinary precaution to insure his convic- 
tion?    The house of representatives selected seven of their 
most distinguished members to conduct this impeachment,'«B6l 
fnry 0—pntnnt tn fir r- ^-^^^-i^"^"-" of such learning and ex- 
perience that they may literally be termed the " seven wise 

■men" of that body.    But we find united with them thi-ee 
learned members of the bar who have occupied the highest 
positions within the gift of the state, the very weight of whose 
names carries with it great influence.    Wliy is such a course 
resorted to, so unprecedented that few, if any, examples of the 
sort, can be found in the histoiy of impeachment in England 
or America.    Are the offences of the respondent so unheard of, 
are his crimes so black, that all avenues of escape must be closed 
on him ?    Or are you ?m^ his^udges, so prejudiced in his favor, 
that you must be coaxeS^attered, and wooed and wo^ into 
meting out to hhn simple justice ?    Or does it arise from a fixed 
pm-pose to ruin and degrade an obnoxious political oi^ponent ?   I 
ask the honorable managers, elected as they were to conduct the 
trial of this impeachment, and so fully competent to do so, why 
they have united with themselves three counsel, among the most 
distinguished of the ]N"orth Carolina bar, to aid in the prosecu- 
tion of the respondent ?    I beg permission to tell them that the 
body they represent should not contend for victoiy in this ease— 
that it is as much their duty, as it it is the duty of the re- 
spondent's counsel, to see that he shall have a fair and impar- 
tial trial, and that in retaining associates,  a com'se,  at least so 
unusual, they leave the impression upon the public mind, of an 
over-zealous purpose to secure his conviction.    Were William 
W. Holden ten times the malefactor he ia represented to be, 
he would have reason to complain of this union of counsel and 
managers—were he as innocent of the matters laid to his charge 
as the new born babe, he might tremble for his fate. T^o man 
can fail to evoke sympathy who is prosecuted by ten members 
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of the bar, disposed, as the progress of this case proves, to place 
the ver}^ worst construction on all his words and acts—^few may 
hope to pass unscathed through such an ordeal. Is not this 
enough ? Might not those who clamor for the respondent's 
downfall, have been content to leave the prosecution with such 
afT'array of counsel, and the decision of the issue with the con- 
science of the court ? What right-minded**m'an-'"ca'H"i*ee*fe9ite' 
to condemn the course of partizan newspapers in pursuing the 
respondent, from the day of his impeachment until this day, 
with unrelenting ferocity ? While much may be attributed 
to that demoralized sense which regards every spec'es of attack 
as legitimate in party w^arfare, I would be untrue to the re- 
spondent if I failed to protest against that course, at war alike 
with decency and propriety, which persists, in contempt of this 
honorable court, in commenting on the answer of the respon- 
pondent, in misconstruing and wresting from their meaning, 
its allegations, in attributing to him •corrupt motives and a 
wicked* purpose, with the evident desire and intent to influence 
the minds of his judges. 

But the honorable manager [Mr. Sparrow] has told us, what 
I confess I had failed to discover, that this is not an attempt of 
a successful party, in the flush of their triumph, to depose from 
office one politically obnoxious to them, but that it is the uprising 
of an outraged and oppressed people to vindicate the law. Sir, I 
tell him that he is mistaken. The people of I^orth Carolina sent 
their representatives here for no such purpose. I am fresh from 
the people, and I know their sentiments fully as well as any man 
in this body. Whatever may have been the errors of Governor 
Holden, whatever may be the general opinion as to the course of 
his administration, the true men of the country—the property 
holders of the country, the conservative portion of the people— 
regard this impeachment as ill-advised, unwise and inexpedient. 
At a time when a political victory, almost without parallel, 
filled tJij£jj^ With the brightest hopes, they looked to this gene- 
ral assenSbly for that practical wisdom in legislation, which, 
by reforming the abuses of the past, would secure vi<3tory in 



TRIAL  OF  WILI.IAM  W.   HOLDEN. 1045 

the future—wliicli would bind up the wounds of this dear old 
state and enable her to take a new departure in a career of 
happiness and prosperity. They desired peace, and you have 
given them strife,—they asked for bread, and you have given 
them a stone.—they did not expect the energies of the house 
of representatives to be exhausted, and the time of this honor- 
able body to be consumed, in an effort to remove "William W. 
Holden from office, especially when, as it is alleged, for any 
offence which he may have committed against the laws, he is 
liable to the same pains and penalties as a private citizen. If 
I had any hope that, amid the turmoil of political passions, my 
voice could be heard and heeded, I would ^sk the honorable 
managers, yea I would implore them, to go back to the body 
they represent, to counsel them to a wise and pradent course 
of legislation, even to the withdrawal of these articles, and to 
look to God, their country, and an approving conscience for 
their reward. 

But if the multitude, ii\ fnot, demand the immolation of this 
respondent, it is no evidence of his guilt. Men, great in their 
day and generation, have been hurried to the scaffold under 
the force of popular clamor, popular execration, and false 
charges, whose characters are now bright and stainless on the 
page of history, whefi me contrivers of their death are remem- 
bered only to be abhorred. If, in fact, the honorable manager 
be correct, the obligation resting on the respondent's counsel, 
to be true to his defence, becomes still more imperative. While 
the approval of one's fellow citizens, secured by honorable ef- 
fort, is grateful to the heart, yet the lawyer, having regard to 
Ills professional duties, must take counsel only of his own con- 
science. When he regulates his course by the applause of the 
multitude, or by the hope of personal preferment, he becomes 
a parasite and a timeserver, unfit to be trusted, and deserving 
the reproach of all good men. We are fully sensible of what 
is due to the respondent and to ourselves. We are not to'be 
silenced either by the clamors of the few or the* «ape of thev ' 
xuany.    Though a thousand besieged these doors, gesticalating 
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with Brij^rean arms, and shrieking through throats of brass for 
his conviction, we would endeavor to retain our equanimity, 
and still demand for him a fair and impartial trial. We have 
come here to speak for him, and we will speak for him—we 
have come here to defend him, and we will defend him—we 
know our duty, and God giving us health and strength, we 
will do our duty. Our responsibility is great, but we will en- 
deavor to meet it with unwavering resolve and a clear con- 
science. 

The honorable manager who opened the cause referred to 
the spectacle presented on the occasion as without precedent. 
He did not mean, I presume, to assign to it this character be- 
cause a governor of a state in the union now for the first time 
stands impeacned. The work from which he quoted so largely 
is the report of the trial upon impeachment of a president of 
the United States, charged with a purely political olfence, 
wherein, as here, political adversaries prosecuted the accused, 
and wherein, as here, political adversaries appeared, neither 
afraid nor unwilling to defend him. But I admit that, 
in some respects, the incidents attending this case are 
without precedent. I have looked into impeachment trials 
that have taken place before the senate of the United States, 
and I find, that in no one instance, were articles of impeachment 
preferred without solemn investigation and enquiry, and exami- 
nation of persons and papers. I am not conversant with any 
example of a difierent order ol proceeding, save when the 
Commons sat witli closed doors, and preferred mthont enquiry^ 
accusations against the unfortunate Strafford—the first step in 
that drama of crime which all Christendom condemns. But 
our bill of rights which declares, that no man shall be brought 
to trial save on indictment, presentment or impeachmentj gives 
but increased sanction to what long established usage has made 
a principle of law binding upon the consciences of men, namely 
that articles of impeachment, as bills of indictment, shall be 
found ir^n solemn investigation and sworn testimony. I 
know, and have the respect to the maxim omnia p^'^umunimi' 



TRIAL  OF   WILLIAM   W.   HOLDEN, 1047 

rite esse aota, but not only the proceedings in this case before 
this honorable court, but the action of the impeaching body in 
connection therewith will pass into histoiy, and lest our silence 
might be construed as an approval of any illegal, or unusual, 
preliminary measures violating the rights of the respondent, 
lest in the future such might be taken as a precedent to be fol- 
lowed instead of an injustice to be shunned, I ask the honoror 
ble managers when they address the court—I would be untrue 
to the rights of the respondent if I failed to ask them, was this 
thing done ?                  
""Did the impeaching body, in their zeal to bring this respon- 
dent to justice,themselves^ perpetrate an injustice? Did they 
who profess so much veneration for the constitutioiL themselves, 
violate the constitution ? Did they so swift to vindicate the 
rights of the citizen, so ignore those rights as to prefer articles, 
without evidence, against the respondent with the intent and 
pui-pose to degrade him from his high office, and to rob him of 
his immunities as a citizen of the state ? Well may he exclaim 
with an illustrious victim of the French revolution, as she was 
led, in the name of liberty, to the guillotine, " O Liberty what 
" crimes are committed in thy name!" 

The honorable manager, Mr, Sparrow, in, I trust he 
will pardon me for saying, his very able address has 
given such a clear analysis of the charges that I may adopt 
them as my own, and content myself with a reference thereto^ 
on pages 110, 111, and 112 of proceedings. It is not neces- 
sary for me to enter into a detail of the evidence we pur- 
pose to offer in reply to the charges. It may be sufficient to 
say that we expect to be able to prove all the material state- 
ments of the answer such as, in fact, are necessary, to the de- 
fence. There are allegations in the answer set forth, as resting 
only in the belief of the respondent, which in their nature are; 
not susceptible of proof, and while he deemed it necessary to refer 
thereto as explaining the motives by which he was actuated, are 
not essential to his justification. But in deference to tha,t 
maxim, which no one more fully recognizes than myself ^'nil de 
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Tnortuis nisi homim, I may be allowed to digress so far as to 
declare that there was no purpose, on the part of the respond- 
ent, to cast any reflection upon the memory of Jonathan "Worth, 
and as no such conclusion can be drawn trom what the answer 
says of his action, I would be silent on the point, but for at- 
tempts which have been made to construe it differently. It is 
not charged, and it was not intended to charge, that the distin- 
guished deceased had any connection with, or, knowingly, gave 
any countenance to the secret organizations to which the answer 
refers, but simply that his protest against the constitutionality, 
and legality, of the reconstruction acts, in which opinion many of 
us, myself included, concurred, and especially his intimation that 
he submitted to his displacement under a species offeree, coming 
from so high a source, was made among other things, the pre- 
text by bad and misguided men, to unite others with them- 
selves, in their treasonable associations. Speaking for myself, 
I regarded Jonathan Worth as a good as well as an able man 
and a patriot, but I regretted the appearance of the protest and 
still regret it. 

Eeturning to the evidence we propose to offer, it will, we 
believe, satisfy the minds of the court, that there existed secret 
associations in the counties of Alamance and Caswell, having a 
common purpose and design to subvert the laws by threats, 
intimidation, acts of outi'age and murder: that the said 
associations, in furtherance of such their purpose and design, 
committed in the said counties many and various outrages, in- 
cluding six or seven murders, through the agency of a number 
of disguised men with arms in their hands; that the said 
associations exercised such extensive control and espionage over 
and within the said counties, that witnesses could not be in- 
duced to testify, or grand juries to present, whereby the 
ordinary administration of the laws became wholly inadequate 
to protect life, property or the public peace. 

The question arises, whether in case we succeed in proving 
what I have stated, it is sufficient for the defense.    The mana- 
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cers insisttliat it is not, for the follo^ving reasons, as I nnder- 

'^^Fhl-^That the  allegations proposed to be proved do not 
constitute an "Insm-rection" within the meaning ot the con- 

'^'stcondly : That the act commonly known as the " Shoffner 
Act''does'not authorize the offences with which thedefendan 
stands charged ; but, if, in fact, the respondent can  show that 
he acted thereunder, he is, nevertheless, gmlty,  because the 
said act is unconstitutional and void. ^ 

Thirdly • That if the respondent can justify to the extent ot 
declaring the counties of Alamance and Caswell in a state of 
ttreclon, he is nevertheless guilty in this, that^e arreted 
and detained without warrant, innocent persons, and especially, 
that he refused to obey, in their behalf,  the exigency of the 

writ of habeas corijus. _ 
Fourthly: That even supposing the foregoing propositions 

to be untiiable, the respondent is still guilty in the maltreat- 

ment of the parties who were under arrest. 
To this the respondent replies 
First- That there has never been any judicial construction 

of the meaning of the word " Insurrection " as used m the con- 

stitution of North Carolina. 
SecoT^dlv : That all acts of the legislature are presumed to be 

constitutio;al, until declared otherwise by a tribunal ot compe- 

tentiurisdictiou. . . 
Thirdly: That his office of governor is executive and admin- 

istrative and not judicial. -,   1     ^ 
Fourthly: That the  Shoffner Act has never been declared 

unconstitutional by any judicial tribunal of competent juris^ 
diction, and, therefore, he is not to be condemned m executmg 

' Fifthly rThat in declaring the counties of Caswell and Ala- 
mance in a state of insurrection, he acted within the provisions 
of tiie said act, and upon the very state of facts contemplated 
by the legislature in the enactment thereof. 
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Sixthly : That by the force and effect of said act, his action 
thereunder in proclaiming the counties of Alamance and Cas- 
well in a state of insurrection, cannot be made the subject of 
trial, or enquiry with a view to trial, by any other department 
of the government. 

Seventhly : That if he had the legal power and authority to 
declare the said counties in a state of insurrection, he was jus- 
tified In arresting, without warrant, all suspected persons 
therein, and of detaining the same, until such time asthe public 
safety permitted their surrender to the civil authorities, and 
this notwithstanding the exigency of the writ of habeas coTjpus. 

Eightly : That the alleged maltreatment of arrested parties, 
was done contrary to the orders of, and without the procure- 
ment, knowledge or consent of the respondent, and he is not 
to be held answerable therefor. 

The allegations that the respondent organized forces in a 
manner unauthorized by law, composed of men of bad char- 
acter, and that he acted in contempt of a pending injunction in 
paying said forces from funds in the treasury, he meets with a 
general denial. 

"Were I to attempt a full discussion of all the matters pre- 
sented by this analysis, I would weary your patience and ex- 
haust myself I think I have -^^^^m. fairly the points on 
each side, and I must leave the vieW%iiich we take of them to 
be presented, in a great measure, by liiy-associates. E'er shall 
I add much to the consideration of the'meaning of the term 
'' Insurrection " as used in the constitution of ]^orth Carolina, 
as that has been gone into very fully already. Indeed the 
learned counsel seem to differ among themselves on this point— 
Mr. Merrimon draws a distinction between " insurrection '^ 
and " treason." Mr. Bragg says " The gentleman on the 
other side may or may not be right in saying that insurrection 
is not always treason," and Mr. Graham, page 404 of proceed- 
ings says: 

"So that, in order to justify a proclamation like this, there 
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" mnst have been treason, and in order to constitnte treason 
" there must have been on open act of resistance." 

He cannot give up the idea that the terms are convertible, 
notwithstanding it is not, in fact, insisted on by his asso- 
ciates, nor has he cited any authority, in answer to my enquirj-, 
to sustain hun on this point. I insisted, in my previous argu- 
ment, that the terms are not convertible, and beg to quote Bac. 
Ab. vol. 9, p. 396: 

" In other books it is laid down, that an insurrection with -A 

" design to break open one jail, and set the prisoners therein at 
" liberty, is not an overt act of levying war against the king, 
" but that an insurrection with a design to break all prisons, 
'' and set all prisoners at liberty is." 

Thus drawing an evident distinction between the two oflt'ences, 
and coming very closely to Mr. Merrimon's definition. But it 
is a distinction without a difference so far as the conclusions of 
the learned gentlemen are concerned ,for they concur in the 
view, tliat the facts we propose to prove do not constitute an 
" insurrection," and they all insist that we must prove tho 
"' overt act." l\oyv the "overt act" as applied to treason, is 
very familiar to me, but the " overt act" of an insurrection, is 
of a " new impression," and I am not aware of having ssen it 
discussed in the books ; but the research of the gentlemen is 
so great that, I have no doubt, they have made many discov- 
eries for the purposes of this case, which, as they are developed, 
will startle us all. Indeed, Mr. Merrimon says, p. 325 of pro- 

/f'eedings : 
" They must show that these secret organizations then, in 

•* the night time or in the day time, appeared in great numbers 
"and exhibited in a violent way, a purpose of resistance to the 
•'laws. They cannot show that A. B. was killed, that C. D. 
•' was drowned, and that E. F. was whipped, until they first 
" show an overt act on the part of this combination, or some of 
'' its members for the purpose of resisting the execution of the 
" law, or of subverting the state government under the recon- 
" struction acts." 
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And Ml-. Bragg says, p. 368, of proceedings, that in Bolman 
vs. Swartont, " it was ruled by the highest authority in the land 
" that they should begin by first proving the overt act." I can 
find no such point decided in that case. It is very clear that 
no conviction for treason can be had unless the overt act is 
proved, but it is not first in the order of proof, and I am not 
aware that it has ever been so held. In no class of cases is the 
intent and design more necessary to be proved than in cases of 
treason. Acts which would amount only to riot, become trea- 
sonable when in execution of a design to overturn the govern- 
ment or subvert the laws, and the very first point to be proved 
in the trial of such cases is the existence of the common design, 
and when once the common design is proved, any species 
of outrage on persons or property, by a number of armed 
meU; whether by " one hundred or one thousand, in 
furtherance of that design is treason, and for this the very 
case of Bolman and Swartout, is in my opinion, a deci- 
ded authority. So have it as they will, I insist tliat if we 
can prove the existence of secret organizations-in Alamance 
and Caswell counties, with the common purpose and design of 
subverting the government and the laws, and that in further- 
ance of that design, a nmnber of tueai, disguised or otherwise, 
with arms in their hands, in the night time, or in the day time, 
" killed A. B., drowned C. D., whipped E. F." they are guilty 
of treason, and so are all, who are parties to the common de- 
sign, whether present or not. And this I understand to be a 
general principle of law, and so held in efiect in Bollman ^. 
Swartwout. In the Irish rebellion of 1798, the turning point 
in the evidence against some of the famous " state prisoners, " 
was the secret meeting at McConn's in Dublin, when the de- 
signs, purposes and plans of the " United Irishmen" were 
discussed. And so, I insist, that, the allegations set forth in the 
answers, if proved, make the Kuklux associations in Alamance 
and CasweU, treasonable associations, to all intents and pur- 
poses, and all belonging to them guilty of treason. 

The learned counsel, Mr. Bragg, in referring to my remarks 
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on the point of insurrection, represented me as sustaining 
oppressive English laws as applied to Ireland, but he entirely 
misunderstood me. I referred to and quoted the debates in the 
English parliament on the " Irish Insurrection Acts " to show 
that secret associations in Ireland ot a like character with those 
of Alamance and Caswell, were known and denominated in 
the very titles of the acts passed to suppress the same as " In- 
surrection " acts. And I insisted, and do still insist, that these 
acts passed by a body, numbering among its members the most 
learned and distinguished lawyers in England, Ireland and Scot- 
land, must'b^regapded*a&-con elusive authority, that the state 

V of facts we propose to prove in reference to Alamance and 
C^Wgll counties, do constitute an " InsuiTCCtion." ^ 

The learned counsel insist that the clause of the con-' 
stitution of the State giving the governor the power to 
call out the militia to suppress " insurrection," contem- 
plates Qinty an open, armed resistance to the law, and that 
the power can be executed only in such an event. Let us 
examine for«ia«mioiiiint the operation and effect of this doctrine. 
Such open, armed resistance on the part ot a number of persons, 
with the design of subverting the government or the laws, can- 
not be the work of the moment. It must be preceded by meet- 
ings and combinations where the purpose has been formed and 
the means to execute it discussed, and the history of such law- 
less proceedings proves such to be the case. Indeed, an insur- 
rection must be the work of a combination or combinations of 
men, with a common unlawful pui'pose. According to the 
doctrine laid down here by the counsel, such combinations may 
be formed, and may meet day after day, or night after night, 
and perfect their plans to subvert the government or the laws; 
and yet the gentlemen say they are amenable only to the civil 
X)ower. Well, I may admit that to be so, provided the civil 
power is equal to the emergency. But let us suppose that such 
combination extend in their ramifications throughout a county, 
or a large section of county, that they include a certain class of 
society, whether black or white, and overawe, or control, the 
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grand jury, and influence the action, by terror, threats or other- 
wise of the peace officers; let us suppose, that, in furtherance of 
their design to overthrow the government, or subvert the 
laws, in their daily, or nightly meetings whether in public or 
in private, they mature their plans, go through their drills, 
with cornstalks in their hands, collect arms at various points, 
and agree, on a day certain, to march upon the capitol, now 
the learned counsel say, that the governor cannot call out a 
single militia man to suppress this incipient treason, but that 
he must stand with folded arms, until the very day when they 
assemble, " armed and equipped " l^"nrrll'T1T"^^ ^"^\ in which 
case before he can organize his militia, and bring themigto . 

^t)ie field against the insurgents, the capital may be biJiTnod, 
.   /♦'j)roperty   destroyed,   and   lives   sacrificed.      Such   a   doc- 

\^      trine cannot be acted on by any government, whether mon- 
\        archical or republican, with any regard to its own existence, 

or to the property and lives of its citizens—indeed, it is only 
my respect for the learned counsel, that prevents me from 
designating it as too untenable for seriou^,^£gjiment. 

We insist, sir, that the power to call out the militia to sup- 
press insurrection, as vested in the governor by the constitution, 
may be exercised to suppress all combinations, having for their 
pui-pose the subversion of the laws, at any period of their exis 
tence when they are too strong for the civil power, or have 
rendered the same inefficient. And were the governor to stand by 
inactive and instead of suppressing such combinations at once, 
allow them so to perfect their plans that it might recpire a 
large force and the sacrifice of many lives to overcome them, he 
wonld be alike untrue to the interests and safety of his fellow 
citizens, and to his oath of office, and would, indeed, 
richly merit impeachment for his criminal neglect. I will 
not dwell further on this point, but beg to direct the at- 
tention of the court to the argument thereon of my 
associate,  Mr.  Smith, pages 398, 399 and 400 of proceedings. 

The learned counsel, Mr. Graham, refers to the Earl of Lan- 
casters case, as illustrating the great regard of the English 
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constitution for the liberty of the citizen, and his right, when 
the courts are open, to be tried by a jury. I was not aware, 
that a prince of the blood, or a peer of the realm, was ever 
subjected to a trial of the sort. But, historically considered, 
I deem the citation a very unfortunate one. The facts are 
that Edward II, having subdued the Earl of Lancaster 
and put him to death under the sentence of a military court, 
thereafter sent his Queen into France to negotiate with 
Charles II, her brother. She proved untrue, and Avith the 
aid of Mortimer her paramour, seconded by Leicester, Lan- 
caster's brother, Edward I [ was raurderpd in prison, and his 
son succeeded as Edward III. In the v ry first year of whose 
reign Lancaster, brother of the former Earl, being then in the 
ascendant the attainder was reversed. It was no triumph of 
law, no vindication of personal liberty, but simply the triumph 
of Lancaster's party, and I submit an extract from Hume's 
history of England, volume 1 page 327 : " The violent party, 
*' which had taken arms against Edward II, and finally deposed 
" that unfortunate monarch, deemed it requisite for their 
" future security, to pay so far an exterior obeisance to the 
" law, as to desire a parliamentary indemnity for all their ille- 
" gal proceedings ; on account of the necessity which, it was 
"pretended, they lay under, of employing force against the 
•• Spensers and other evil counsellors, enemies of the king- 
" dom. All the attainders also, which Imd passed against the 
" Earl of Lancaster and his adherants, when the chance of 
*' war turned against them, were easily reversed during the 
" triumph of their party." And this, sir, is the case referred 
to as vindicating the rights of the citizen, the reversal of an 
attainder, when attainders v/ere pass'.ed, or reversed, as 
the different parties rose to the ascendant. The reason 
given for the reversal, in the instaiice reff-rred to, was simply 
a mere pretext, as the original authorities prove; for Lancas- 
ter was taken not only in open rebellion, but when actiDal 
war existed between England and Scotland, and he in league 
with the Scots. 

69 
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But why are we cited to examples which, occurred five cen- 
turies and a half ago. William W. Holden is not to be judged 
by the "light of other days," but by what is transpiring around 
ns. More practical lessons, bearing upon our rights and duties, 
can be learned from the history of the last decade, than from 
all the attainders that were passed, or reversed, during the wars 
of "the white rose and the red rose." I was somewhat 
amused, perhaps it should have inspired sad reflections, over 
the apostrophe to liberty by my learned friend, Mr. Sparrow, 
not liberty in the general, or liberty in the abstract, but to the 
battle for liberty which ISTorth Carolina is now fighting, not 
only for herself but " in the cause of all free people, and of all 
" people struggling to be free, the world over; the cause of 
"New York and Missouri as well as of JSTorth Carolina." 
"Well, I suppose we owe them a' debt of gratitude, and as they 
aided us greatly " in the battle for life," it evinces but a 
proper appreciative sense to pay them back in kind, and, in 
deposing this tyrant, William W. Holden, to give, not only to 
the citizens of those States, but to the authorities at Wash- 
ington, also, an enduring evidence of the might of "an 
outraged and oppressed people," when they rise " to "sandicate 
the violated law." Do we live in the enjoyment of constitu- 
tional freedom (J) asks my learned friend. Well let him answer 
that question not by what happened in the days of York and 
Lancaster, but what has occurred in the days of Andrew 
Johnson- and Ulysses S. Grant, two personages who have 
influenced our history fully as much as either of the aforesaid 
rival houses. 

But, seriously, sir, the history of the times in which we 
live, and the views which have been adopted, during the last 
ten years, of the power of the government under the constitu- 
tion, should have a most important bearing on the decision of 
this question. Why should Governor Holden be held up here 
as the incarnation of wickedness in administering, as we will 
prove, the laws of his state, and others in executive positions, 
or who have held such, lauded or excused, when their acts are 



TRIAL   OF   WILLIAM  W.   IIOLDEN. 1057 

brought in contrast with his ? Gentlemen should, at least, be 
consistent. Do my friends forget when some five years ao-o. 
they stood, with bated breath, not knowing when they niio-ht 
be hurried to prison, or tried by a military court ? When acts 
so much more oppressive than the worst attributed to tiiis re- 
spondent, that they do not admit of comparison, were of daily 
occurrence. "Who then among us delivered eulogiums on liberty ? 
I well remember, in the other chamber of this capitol, when a 
question was under discussion in which some regarded the 
honor of ISTorth Carolina as involved, a telegram from Andrew 
Johnson made a change of some fifty votes, and caused the 
" war debt " to be repudiated. And even when my associate, 
Mr. Smith, referred to the refusal of Mr. Lincoln to respond 
to iho, habeas corpus in the case of Merryman, the distino-uish- 
ed gentleman, Mr. Graham, in answer thereto, finds no word 
of censure, but refers to Mr. Lincoln as acting " within the 
sphere of his powers" in a time of war; but "in judgment of 
law, the court sbeing open " it ^vas a time of peace. The prin- 
ciple here enunciated is the very key-note of his speech, and when 
tested by the criterion he has introduced for our guidance, he 
is ^topped from saying that the cases ar^3arallel. But there is, 
I admit, this radical difference, the action of the respondent had 
reference to, and was in a<;'Cordance with, an act of the 
legislature of own state, while the action of Mr. Lincoln was 
without any special law to warrant it—quite as much value 
would be attached to the eloquent dissertation of the learned 
counsel on the rights of tlie citizen, were he less partial in his 
censures. 

The history of our own days is full of examples wherein the 
executive of the nation, in states where " the courts were 
open" and uninterrupted in the discharge of their functions, 
exercised the authority to arrest and detain suspected persons— 
insomuch that in any part of tie United States, not only in the 
"rebellious " districts, but among the most peaceiul commu- 
nities, the only thing necessary to secure the imprisonment of 
any citizen, was the  " ringing of a little bell" by the secretary 
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of state. Tlie seizure of the 'Maryland legislature, and the 
records of Fort Lafayettee, the cases of Yallandigham, of Ohio, 
Wall, ot ISTew Jersey, and a large number of others, show what 
value is to be attached to the criterion which the gentlemen 
would establish " When the courts are open there is a state of 
peace." 

Even in our day, and very recently, events have occurred 
which strikingly illustrate how utterly inefficient the principles 
enunciated by the learned gentleman, became in countries over 
which tlie English constitution spreads its wings. We have 
not f."r:-otten the troubles in Jaijiaiea. I read from the Annual 
Cyclopadia for 1865, title Jamaica, page 449: " Gordon was a 
" resident of Kingston ; he had not been absent from that place 
" during the disturbances ; he was in Kingston when he was 
" ari'ested; no attempt was made to disturb the peace in King- 
" st( )n ; all the courts were in the uninterrupted exercise of 
" their functions—nevertheless, the governor deemed himself 
"justified in ordering Gordon to be brought on board the 
" Wolverine, and in conducting him to Morant Bay for the 
" purpose of having him there placed before the court-martial. 
" When he arrived in Morant Bay, he found—as he himself 
" states in a despatch to Mr. Cardwell—the rebellion " crushed." 
" The columns of soldiers who had been sent into the interior 
" returned, and reported that they had not met with armed 
" resistance, that they had not lost a single man, but shot and 
" hung, without the least form of trial, hundreds of persons 
" suspected of being implicated in the rebellion, l^otwith- 
" standing, Gordon was placed before the court-marlial, and 
" found guilty. The evidence brought forward against him, 
" stated that Mr. Gordon had been seen on a Sunday at a certain 
'' chapel at which Paul Bogle, the so-called rebel leader, 
" worshipped; that somebody had said that Mr. Gordon had 
" sent word for the people of a certain district in the parish to 
"hold a meeting; that certain placards in blank had been found 
<' in Mr. Gordon's portmanteau; that a placard headed " The 
<' state of the Island " (in which there was not a single word of 



TEIAL   OF  WILLIAM  W.   HOLDEN. 1 059 

'• disloyalty or sedition) had been penned by Mr. Gordon; that 
" he had used some strong language in a meeting of the people 
" hs had some weeks before addressed in the parish of Vere ; 
" and that he had written a letter to one Chesholm, addessing 
" him with reference to the sufferings of the people, to " pray 
" to God for help and deliverance." 

" Mr. Gordon protested solemnly against having had know- 
" ledge of or part in the plot^ nevertheless, Governor Eyre 
" sanctioned the finding of the court-martial, and Gordon was 
" hung October 23d. 

A very'■ forcible commentary on the text I have been con- 
sidering. 

I now propose to discuss the question with reference to the 
acts»of the legislature of this state, under which, we insist, the 
responded proceeded. And, in the first place, I will consider 
the statement of the learned counsel, Mr. Merrimon, that '' The 
whisky insurrection, and any other insurrection, in the United 
States, consisted in open armed resistance to the laws, I sub- 
mit an extract, from the proclamation issued during the 
administration of Washington, in reference to the " Whisky 
insurrection" describing a state of affairs almost the parallel of 
that refeiTed to in the respondents answer. I quote from 
Statesman's Manual, vol. 1, p. 51 

' Whereas, combinations to defeat the execution of the laws 
" laying duties upon spirits distilled within the United States 
" and upon stills have, from the time of the commencement of 
" those laws, existed in some of the western parts of Pennsyl- 
" vania; and whereas, the said combinations, proceeding in a 
"manner subversive equally of just authority of government 
" and of the rights of individuals, have hitherto effected their 
" dangerous and criminal purpose by the influence of certain 
" irregular meetings whose proceedings have tended to encour- 
" age and uphold the spirit of opposition by misrepresentations 
" of the laws calculated to render them odions ; by endeavors 
" to deter those who might be so disposed from accepting offices 
" under them through fear of public resentments and of injury 
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" to person and property, and to compel tliose who had accepted 
*' snch offices by actual violence to surrender or forbear the 
^' execution of them; by circulating vindictive measures against 
" all who should otherwise, directly or indirectly, aid in the 
" execution of the said laws, or who, yielding to the dictates of 
" conscience and to a sense of obligation, should themselves 
"comply therewith; by actually injia-ing and destroying 
" the property of persons who were understood to have so 
" complied; by inflicting cruel, humiliating punishments 
" upon private citizens for no other cause than that of appear- 
" ing to be the friends of the laws; by interrupting the 
" public officers on the highways, abusing, assaulting, and 
" otherwise ill-treating them; by going to their houses in the 
" night, gaining admittance by force, taking away their paners, 
" and committing other outrages; employing for these uuwar- 
" rantable purposes the agency of armed banditti, disguised in 
" such a manner as for the most part to escape discovery; and 
" whereas, the endeavors of the legislature to obviate objections 
" to the said laws, by lowering the duties and by other altera- 
" tions conducive to the convenience of those whom they im- 
^' mediately affected (though they have given satisfaction in 
" other quarters), and the endeavors of the executive officers to 
^' conciliate a compliance with the laws, by expostulation, by 
"forbearance and even by recommendation founded on the 
" suggestion of local considerations, have been disappointed of 
" their effect by the machinations of persons whose industry to 
" excite resistance has increased with the appearance of a dis- 
" position among the people to relax in their opposition and 
" to acquiesce in the laws ; insomuch that many persons in the 
" said western parts of Pennsylvania liave at length been hardj' 
"" enough to perpetrate acts which I am advised amount to 
^' treason, being overt acts of levying war against the United 
" States." 

I next refer to the laws of the state of ISTew York, and will 
read from chapter 3 of the statutes of that state for the  year 
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1845, entitled "an act to prevent persons appearing disguised 
and armed." 

"Every person wlio having his face painted, discolored, 
" covered or concealed, or being otherwise disguised in a man- 
" ner calculated to prevent him from being identified, shall 
" appear in any road or public highway, or in any field, lot, 
" wood or enclosure, may be pursued and arrested in the man- 
"ner hereinafter provided; and upon being brought before 
" any judge or other officer hereinafter designated of the same 
" county where he shall be arrested and not giving a good 
" account of himself, shall be deemed a vagrant mthin the pur- 
" view of the second title of chapter twenty of the first part of 
" the revised statutes, and on conviction as provided in the 
" said title shall be committed to and imprisoned in the county 
"jail of the county where such person shall be found for a 
" term not exceeding six months, and all magistrates author- 
" ized in and by the first section of the second title in the 
*" second chapter of the fourth part of the revised statutes, to 
'^' issue process for the apprehension of persons charged with 
■" any ofience, are authorized and required to execute the powers 
" and duties in relation to the eflfence created by this act, which 
" are conferred and imposed on justices of the peace by the 
" said second title of chapter twenty, and all other powers and 
" duties conferred and imposed by this act. 

" Every sheriff", deputy sheriff, constable, marshal of a city, or 
" other public peace officer, or other citizen of the county where 
" such person or persons shall be found disguised as aforesaid, 
" may of his own authority, and without process, arrest, secure, 
'" and convey to any such magistrate, residing in the county 
■" where such arrest shall be made, any person who shall be 
'" found having his face painted, discolored, covered or concealed, 
" or being otherwise disguised as aforesaid, to be examined and 
" proceeded against in the manner prescribed in the said second 
'" title of chapter twenty; and it shall be the duty of any sheriff, 
'^'depaty sheriff, constable, marshal, or other pace officer, when- 
•"ever any of them shall discover any person with his face so 
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" painted, discolored, covered or concealed, or being otherwise 
''disguised as aforesaid, immediately to arrest, secure, and convey 
" such person to any such magistrate, [to be proceeded with 
" according to law, and whenever any such officer shall receive 
" credible information of any person having his face so painted, 
" discolored, covered, or concealed, or being otherwise disguised 
" as aforesaid, it shall be the duty of every such officei forth- 
" with to pursue such person, and arrest, secure and convey him 
" to any such magistrate." 

I refer also to chapter 69 of the same statute: 
" Whenever the governor shall be satisfied that the execution 

" of civil or criminal process has been forcibly resisted in any 
" county or counties of this state, by bodies of men, or that 
" combinations to resist the execution of such process by force 
" exist in any such county or counties, and that the power of 
" such county or counties, has been exerted, and is not sufficient 
" to enable the officer having such process to execute the same, 
" he may, on the application of such officer or of the district 
" attorney of such county, or one of the judges of the county 
" courts thereof, by proclamation to be published in the state 
" paper, and in such other papers as he shall direct, declare such 
" county or counties to be in a state of insurrection; and may 
" order into the service of the state such number and descrip- 
" tion of volunteer or uniform companies or other militia of this 
" state as he shall deem necessary, to serve for such term as he 
" shall direct, and under the command of such officer or officers 
" as he shall think proper; and the governor may, when he 
" shall think proper, revoke, or declare that such proclamation 
" shall cease at such time and in such manner as he shall direct." 

I read also an extract from the message of Silas Wright, then 
governor of 'New York, dated January 6th, 1846: "The law 
" had not long been in force when it became apparent that the 
"hopes entertained of its salutary mfluence were not to be 
" realized." Confidence in the disguised became stronger than 
" the fear of punishment, and parties of disguised men began to 
"show themselves in the excited  districts.    The county of 
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"Delaware, heretofore comparatively peaceful, became the 
" theatre of more active and open resistance against the officers 
" of the law than had previously prevailed elsewhere. The 
"assemblages of disguised men were more frequent, more 
" numerous, and their proceedings more daring and desperate 
" than had characterized the disturbances in any other quarter. 
" So also the lawless outrages and their perpetrators were met in 
" that county more promptly, firmly and energetically than they 
" had been before encountered without the aid of a state mili- 
" tary force; and the law-abiding citizens of the county, led on 
" by their civil officers, to their lasting honor overcame the 
" resisters by their own imaided effiarts." 

Governor Wright declared the " anti-rent" counties in insur- 
rection. In 1855 movements of the same description took place 
in Indiana, wherein a combination of persons, a secret association 
known as " Black Boys " or " Regulators," committed various 
outrages under the cover of disguise and otherwise, in Clay 
county in said state, which culminated in the " destruction of 
Birch Creek Reservoir, a necessary and indispensable feeder 
of the Wabash and Erie Canal." My extracts are from the 
proclamations of Gov. Joseph A. Wright, of Indiana, issued 
May 24th and June Tth, 1855, which I now hold in my hand.. 
I have not been able to trace the legislation of Indiana in 
reference to the matters I have stated, but it is well known that 
Gov. Wright sent a military force to Clay county to suppress 
the disturbances. 

When we consider that the courts were, in fact, powerless in 
Alamance and Caswell counties for the suppression of outrage, 
and the preservation of the public peace, we have a state of af- 
fairs almost precisely parallel to that described in all the extracts 
which I have submitted. 

I will now address myself to what I regard as the tm^ning 
point of this case, namely: That the acts for which the respon- 
dent stands impeached, are within the provisions of an act of 
the generably assembly ol NorthCarolina, entitled " An act to 
secure the better protection of life and property " ratified the 
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29tli of January, 1870, and commonly known as " The Shoff- 
ner act," and which, we allege, was passed in contemplation of 
the very state of affair, which induced the respondent's action 
in Alamance and CasM^ell counties. Should it appear that I 
am right iai4;his, I will insist, that the respondent is entitled to 
an acquittal. 

The governor of IS'orth Carolina, before entering on the 
discharge of the duties of his office, is required to take an oath 
" That he will support the constitution and laws of the United 
" States, and of the state of North Carohna." Who is to be the 
judge of how^ he shall discharge his conscience—must the legisla- 
ture or must he, answer therefor to God ? I admit that when 
the supreme court ofthe state has rendered a decision, fixing the 
construction of any act of the general assembly, or of any 
constitutional provision, the executive officer is bound to follow 
it, because such decision becomes until, overruled, the law of 
the land. But when the act is of the first impression, there 
being no decision of the supreme court, and no established 
usage of the government to control it, it is presumed to be con- 
stitutional, and should be followed by all executive and admin- 
istrative officers. And for this presumption there is express au- 
thority in our own courts. 

In the impeachment trial of Andrew Johnson, the point was 
raised and very fully discussed. The managers insisted, that 
the President had no discretionary power to judge of the con- 
stitutionality of an act, but that he was bound to execute the 
same, wdiilst the counsel for the President insisted on the 
Teverse of the proposition. We cannot refer to a point, wherein 
the opposing counsel on that trial differ, as of any authorit}^— 
'but wherein they agree should be of great weight with us. 
But Mr. Groesbeck, an able advocate a id good lawyer, one of 
the counsel for the President admits the proposition which I 
have laid down, Johnson Trial, vol. 2, p. 200 

Let us consider the operation of the principle which would 
"brin^^the governor of a state before the court of impeachment 
iipon charges originating in his obedience to an act of the legis- 
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lature. If lie disobey the act he is liable to be removed from 
office and disfranchised, if he fail to obey he is liable to the 
same penalties. So in this instance, if the respondent had sent 
in a message to the legislature upon the passage of the act, that 
he regarded it as unconstitutional, andshould not di»obey it, he 
would, undoubtedly, have been impeached ; but he is now im- 
peached for acts which, we insist, were authorized thereby, 
and we are met with the allegation, that supposing the act con- 
templated and authorized the course he pursued, it was uncon- 
stitutional and void, and he is guilty because he did not dis- 
obey it—so that he becomes guilty, or not guilty, according to 
the political complexion of this, or that legislature, just as 
attainders were passed or reversed, in the wars of the white 
and red roses, as one party or the other attained the ascendant. 

If the learned counsel be right, then something must be 
added to the qualities which have been heretofore regarded as 
fitting a man for high executive position. He should not only 
be able and upright, with a knowledge of his own, and of past 
times, and possessing an administrative order of mind, but 
the gift of prophesy should be added thereto, in order that he 
may have the power to foresee and anticipate the action of sub- 
sequent legislative bodies. Nor indeed do I know, even in such 
case, how he could preserve himself fi'om harm, for if in his 
researches into the future, he should discover that there must 
arise irreconcilable differences between the legislature that 
presents an act to be executed by him, and the legislature that 
may thereafter represent " the will of the people," I canno* 
understand what course of action he must pursue, in order to 
save himself harmless. To all the qualities I have enumerated 
there should, likewise, be added tlie wisdom of a Solomon. 

I call the attention of this court to the very point which was 
anticipated in the previous argument, namely the refusal of 
Governor Caldwell to obey the act recently passed by this 
legislature and known as the Convention act. ISTow sir in what 
position does this place the impeaching body ? If they insist 
on the doctrine of the learned  counsel, that the governor 
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is to judge of the constitutionality of an act, they 
must concede the legahty of Governor Caldwell's action— 
if they do not concede the legality of Governor Caldwell's 
action, they must admit that the principle we insist on is right. 
The respojwJent may adopt the exclamation of Brougham, who 
never forgave the prosecutors of Queen Caroline, when Peel 
made a slip in debate, " The Lord'hath dehvered them into 
our hands." I trust that the counsel will not be so reticent on 
this point as in their previous remarks. 

But the ShoiFner act must be regarded, to all intents and 
purposes, as the act of the impeaching body, and of this body, 
until it was repealed by both. The present legislature had 
no other mode of signifying its disapproval of the act than by 
a repeal thereof. The repeal was simply a legislative decla- 
ration that the act was no longer of binding force, and should 
no longer be administered by the officers of the government 
until the repeal thereof, there being no constitutional de- 
cision impeaching its validity, it was the law of the land, and 
we have now the singular case of a legislative body condemn- 
ing the chief executive officer of the state, for obedience 
to their own acts. But if the act was unconstitutional, void, 
and of no binding force, why repeal it at all. In whatever way 
the principle enunciated by the learned counsel is regarded, 
they are involved in a labrynth of inconsistencies. 

Let us now consider the mischief the act was intended to 
remedy, and this I propose to discover by citations from the 
debates on the passage of the " Masking bill," and also on the 
passage of the " Shoffner act," which are not only regarded as 
legitimate, but the very best, means of discovering the legisla- 
tive will. As to the Masking bill, I read from the report in the 
Standard of March 25, 1869: 

" Mr. Downing said he was not astonished at the opposition 
" of the gentleman from Cleveland. It was remembered by the 
" house at the last summer session during the consideration of 
" the bill called the police bill, or the militia bill, to prevent 
" disturbances at the approaching election, the gentleman's oppo- 
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" sition was very pointed. * Wnen hii [l)lirL'iimJ predicted 'that 
" if the bill should pass it would result in disorder, that the 
*'people would not submit to it, the majority of this house took 
" the ground that that was a preventive measure, and if it were 
^' pased it would have the effect of keeping order at the elec- 
"tions. The result proved who was correct on that subject. 
"Although there were some undue inflneuces exercised in pre- 
" venting parties from voting at the polls, there was quiet and 
" order, and all men were allowed to exercise the right of voting 
" without any restriction, except in one single county, there was 
" some disturbance, and that was in a county belonging to the 
" congressional district which the gentleman from Cleveland 
" did not represent. This measure is a preventive entirely. 
" If it be passed, it will deter men from doing as they are doing 
" now, and the execution of the law will not be necessary. It 
^' is astonishing how sensitive the gentleman is in a measure of 
"this kind. Does he sympathize with these men? Is that 
^' what we are to understand from this opposition to such mea- 
" sures ? It would appear so ! Believing the bill should pass 
^' speedily, he called the previous question. 

I now call attention to the remarks ot Mr. Durham in the 
said debate. " Mr. Durham said, as he did yesterday, it would 
" be a perfect outrage to pass this bill. Every sensible man 
^' knows that what constitutes a crime is the intention. The 
^' bill prescribes that a certain action shall be a crime, '^dthout 
*'intention. Murder consists in killing with malice afore- 
" thought. Men should be punishable, if they masked them- 
^' selves for the pui-pose of committing outrages. A jury 
" should be allowed to take the positive proof and the circum- 
^' stantial evidence, and ascertain whether the person disguised 
" himself for the purpose of committing a crime or not, and 
*' not leave it to the man who meets him in disguise to decide 
" whether he intends to commit a crime." 

I next read from the Standard of April 8th, 1869. " Mr. 
^•Robbins said the gi-eat object of this bill was to execute 
" summary justice npon bands of men who were going through 
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'^ the (^otoiry• taldiig mattei-B iiitb their own hands. He con- 
" sidered that this bill gave the same power in the hands of 
" other men. How could a man in an excited state of mind 
"judge coiTectly whether a man disguised was so with wrongful 
" intent ? Again, if a Kuklux goes along the road and a citizen 
" meets him and demands his surrrender, Mr. Kuklux is going 
" to kill him right off. 

" Mr. Shoffner wanted to know if the band-of Kuklux that 
" went through Graham the other day, if they had known they 
^'would be fired on, would not have surrendered when 
" told to do so. Mr. Eobbins said no. If they had known they 
" would have been fired on they would have fired first. He 
" was as much opposed to these lawless bands as any one, and 
" wanted them put down, but he should oppose this bill as 
" leading tojmuch trouble. This bill was ineffective. It would 
" resultfin the killing of the citizen, instead of the man who 
" ought to be killed—the Kuklux. He believed we had a 
" government and officers who could keep the peace instead of 
" putting the law into every man's hands. He would vote for 
" the substitute although he considered it ineffective." 

The whole debate shows that the bill to make going masked 
and disguised a felony was a preliminary measure for the sup- 
pression of bands of men, who were going through the country 
committing these outrages. There are a great many more, and 
I will not occupy the time of the court by reading them, but I 
will refer to the file of the " Sentinel" of April Tth, 1869 : 

" Mr. Graham said that he agreed with the senator from 
" Guilford, that the influential men of the State should dis- 
*' countenance and discourage all attempts at violence, and 
" should endeavor to control public opinion. But by this leg- 
*' islation you destroy their influence. As has been said the 
*' first two sections of this bill will authorize any person to slay 
" another and paint his face and no inquiry is made to ascertain 
" the murderer. Why only last night in this city an attempt 
" was made te assassinate and murder. Suppose the attempt 
" had succeeded.    If this law was in operation and the corps 
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" brought out into the street, and painted or disguised, would 
" it not have been said that it was merely killing a Kuklux. 
" I regard this legislation as unwise and foolish, and believe the 
" laws we have on the statute book are sufficient. Offenders 
" are being brought to justice throughout the state, and the 
'' good men everywhere are upholding the arms of justice. 
" Let us not inaugurate the state of things existing in Ten- 
" nessee, and array neighbor against neighbor. If legislation 
'' at all is deemed necessary, adopt the substitute of the coni- 
•■' mittee." 

I have not read these extracts to show the individual senti- 
ments of the speakers, but simply to set forth that the purpose 
of passing the bill, was to j^ut dov/n these secret associations. 
I shall now refer to the debates on the Shoffner Act. I read 
from an editorial of the Sentinel of January 8th, 1870. 

" But it is designed by this bill to go beyond the ordinary 
" course—it not only intends to arrest and punish the perpe- 
'' trators of crime, but to go further, and without affidavit to 
" arrest men on mere suspicion, and take them off to some dis- 
'■'• tant point for trial. There lies the danger. ISTo man is safe 
"■ from the suspicion of some ill-disposed neighbor, and under 
" this law every man's liberty and life is at the mercy of any 
" man black or white who may happen to have a grudge against 
"him." I also read an editorial of same paper January 
6th, 18T0: 

" It is further urged that there is a secret organization banded 
" for the commission of crime and outrage on unoffending 
" citizens. This we believe to be false. That persons have 
" joined to punish notorious offenders, and clear the neigh- 
" borhood of ravishers, barn burners and rogues in particular 
" neighborhoods is apparently true, but all the alleged acts of 
" this sort are punishable by existing law, and the facts even 
" exaggerated as they have been by those who wish to make 
" party capital out of them does not justify the extraordinary 
" measures proposed—the suspension of the haheas co7'j)us, 
" the declaration of martial law, and the removal of persons 
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" charged with offences to distant points for trial, and all this 
" power to be placed in the hands of one man." 

I read from the debate on the Shoffner bill as published in 
the Sentinel of January 15, 1870 : 

"Mr. Seymour said that in portions of North Carolina the 
" laws were not and could not be enforced. Facts that sustained 
" this declaration had been accumulating ever since the spring 
" of 1866, and were well known by him personally, and also by 
" a large number of the members on the floor of the house. It 
" was a well recognized principle in republican governments 
" that laws contrary to the wishes of a majority of the people 
" could not be enforced. An averse public sentiment would 
" render futile their execution. While this was true, it was 
" also a fact that a few men, by a dexterous and judicious use 
" of terrorism and by violence and boldness, in their particular 
" sections, could override and prevent the execution of the law. 
" It was well known that witnesses summoned to testify about 
" outrages and thefts in Jones county said that they dare not 
" know anything about such outrages, and some young men be- 
'" before they were called to the witness stand came and begged 
" off from testifying because they alleged their lives were not safe. 
" Also in Jones county a man by the name of Butts took a 
^' horse from a colored man while in the presence of the sheriff 
" and when the sheriff was interrogated why he did not prevent 
" the taking of the horse, replied that he could not do so for 

■" Butts was armed and he was not. For this robbery, the 
"gi'and jury only returned a bill of "forcible trespass" instead 
" of highway robbery. Threats of murder had also been made 
" against certain men if they did not leave their homes. There 
" was no security against this state of affairs except by the 
" passage of a law that would meet the emergency and remedy 
" the evil." 

I also read from the debate on the same bill published in ^he 
JStayidardj January 18th, 1870, being the remarks of Mr, Harris: 

" The gentleman from Caldwell, with that chief corner-stone 
^' of the arguments of democratic orators on the stump, namely: 
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"that of negro inferiority and the attempt of the republican 
"party to place them over the whites in ISTorth Carolina. 

" Every paper that is published by them, on the one hand, 
" has these arguments as their corner stone, and they refuse to 
"publish anything that would do him justice, on the other. 
" Yes, these party papers have their columns filled with articles 
" seeking to palliate and defend tliis band of midnight assassins 
" who are whipping the poor colored man and the poor colored 
" woman; who are hanging them by the neck until they are 
"dead, without giving them the trial by jury ; and these men 
" come here and say because we wish to pass a law to protect 
" these innocent, inoffensive citizens, and to arrest these blood- 
" thirsty and cowardly assassins, we say they are endeavoring 
"' to array the whites against the blacks. I don't believe you can 
"find a single colored man in this state that is an enomy of the 
" white man because he is white, or an intelligent white man, 
" a manly white man, a decent and an upright white man that 
" hates the black man, because he is black ; not one. I do not 
" believe there is any such feeling in this state any further than 
" is sustained b}^ political considerations. Is that the feeling of 
" the democratic part}' on tliis floor ?    I will not say. 

I also read from the debate published in the Standard of 
January 19, 1870. 

" Mr. Ingram called attention of members to the fact that 
no denial of the commission of outrages, or a single instance 
of their commission was made by the gentleman. He denied 
too that there was any similarity between the Union League 
and the Kuklux Klan. The object of the League was for the 
protection of union men—scattered at intervals—to encour- 
age and advise colored men to demean themselves properly 
as good citizens, to fill their contracts, to acquire property, ^fec, 
and to perpetuate the U. S. government. Could as much 
be said as to the objects of the Kuklux ? He contended that 
many evidences of prosperity in our state were attributable 
to the Union League. He did not charge the conservatives 
were responsible for the outrages of the Kuklux, but he did 

70 



1072 COURT   OF   IMPEACHMENTS, 

say that they have been too silent in reference to these 
outrages." 

I also read from the debate published in the Standard of 
January 22, 1870 : 

" Mr. Scott. I would ask the senator from Alamance if he 
" thought the county of Alamance was in an insurrectionary 
" state. 

" Mr. Jones, of Columbus. I would like to hear from the 
" senator from Alamance, if Judge Tourgee had ever stated 
" officially or unofficiallj^ that the civil law in the county of 
" Alamance could not be executed. 

" Mr. Shoffner. I am unable to state the amount of pleasure 
" that question has afforded me. I do not know Mdiat he has 
" said officially, but I know what he has said in a private con- 
" versation, ' that he has seen attempts made so often to bring 
" these offenders to justice that he thought it perfectly useless 
" for the solicitor to draw another bill of indictment against 
" any man who attempted to commit a crime in that county. 
" That the organization was so complete and had united with 
" such determination, and the pei-petrators of these crimes had 
" so little regard for truth and so devoid of every feeling of 
'' humanity that it was perfectly uunecessaay and useless to 
"attempt to bring one of them justice.' 

" In answer to the senator from Onslow (Mr. Scott) I will 
" say that I do not know that reason exists sufficient to declare 
" the county of Alamance in a state of insurrection, but such 
" is the state of affairs, if I can believe some of the most intel- 
" ligent citizens and property holders of that county, that such 
"is  the  condition  of   things  threatened. 

" Mr. Scott, I wish merely to ask if the county of Alamance 
" is in an insurrectionary state ? 

" Mr. Shoffner, I cannot say, but I know, sir, if I am to be- 
•' lieve anything in the world, that there has been numerous 
" and grave crimes committed; that there has been very few 
" persons arrested, and that attempts have been made to bring 
" the perpetrators of these deeds to justice without effect; that 
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" these persons have committed these crimes in disguise ; so 
" that no man was able to identify them, and whenever there 
" was a disposition to bring these men to justice there was 
" always some person ready to prove an allM. That the attor- 
" neys and magistrates of the county of Alamance had been 
" notified by letter that if they attempted to ferret out these 
-outrages and bring these criminals to justice that they should 
" suffer personally themselves. I state it noM^, sir, and state it 
'' upon the honor of my declaration as a senator, that such has 
" been the case in my county. I ask the senator from Orange 
" if he can deny it." 

I now submit with great confidence, that the extracts I have 
read, and I might have read much inore  to the same effect, 
prove beyond any doubt whatever, that the " Shoffner act'' 
was passed, with the express purpose and intent of remedying 
the state ot affairs, which, as we allege in the answer and expec't 
to sustain, existed in the counties of Alamance and Caswell. 
If the senate, sitting as a court of impeachment, should be 
satisfied that the evidence we shall adduce, sustains this view 
of the case for the respondent, I feel persuaded, that no out- 
side pressure can swerve them froiii their duty.    He who can 
rise superior to prejudice, disabuse his mind of preconceived opin- 
ions, and give an impartial judgment regardless of consequences, 
IS a man whom we may almost bow down and worship. 

^ With all due deference to my  learned friends on the other 
side, I insist upon the point that, under the " Shoffner act" 
the governor was the sole judge of the tact, and the legahty and 
good faith of his proclamation, declaring the counties of Alamance 
and Caswell in a state of insurrection,  cannot be here, or else- 
where,   questioned.    The act  of congress of 1795,  authoriz- 
mg the President of the United States to  call    out the mi- 
litia in certain  exigencies,  and  which has been  referred to 
in previous  debates  during  this  trial,  is  not  so  strong in 
Its terms as the  act under  which we justify.    The judicial 
construction    of  the  act of congress  in  Martin   ^'s.   Mott 
12Wheaton 19, leaves, in my mind, no question of the prin- 
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ciple for wliicli I contend. Story, giving tlie opinion of 
the court, says, p. 31: " Whenever a statute gives a discre- 
" tionary power to any person, to be exercised by him npon his 
" own opinion of certain facts, it is a sound rule of construction, 
" that the statute constitutes him the sole and exclusive judge of 
" the existence of those facts." If, then, he is constituted the 
" sole and exclusive judge" no man, nor body of men, can 
bring him to trial for the exercise of that judgment, without an 
usurpation of power. It has been said, that the court, in that 
very case, referred to impeachment as a remedy against the 
president for an abuse of power under the act, but such a con- 
struction would be imputing to the court, ignorance of the force 
and ef?3ct of its own words. In the very paragraph from which 
I have read, the court say, " It is no answer that such a power 
" may be abused, for there is no power which is not susceptible 
*' of a,buse." The court points to the remedy, " as to be found 
*' in the constitution itself," adding, " In a free government, the 
■*' danger must be remote, since, in addition to the high qualities 
*' which the executive must be presumed to possess, of public 
■" virtue and honest devotion to the public interests, the fre- 
" cpency of elections, and the watchfulness of the representa- 
*' fives of the nation, carry with them all the checks which can 
" be useful to guard against usurpation or wanton tyranny." 
There is nothing in the opinion which can sustain the argument 
that the words last C|uoted, refer to " impeachment" as a 
remedy—if the court had so meant, it could not have failed to 
have made use of a term familiar to the constitution and of strict 
legal import. 

The argument of the distinguished gentleman, Mr. Bragg, 
that my construction cannot be correct, because thereby the 
governor might exercise despotic power, is met as I have said 
by the case itself which says that the objection, abuse of power, 
is "no answer." 

The court in Luther vs. Borden, 7, Howard Stl, refers to and 
expressly approves of Martin vs.  Mott, and declares the deci- 
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sion of the president imder the act as binding on the courts of 
the United States.    I read from page 44 of the opinion : 

" It is said that this power in the president is dangerous to 
" liberty, and may be abused. All power may be abused if 
" placed in unworthy hands. But it would be difficult, we 
" think, to point out any other hands in which this power would 
" be more safe, and at the same time equally effectual. When 
" citizens of the same state are in arms against each other, and 
" the constituted authorities unable to execntc the laws, the 
" interposition of the United States must be prompt or it is of 
" little value. The ordinary course of proceedings in courts of 
"justice must be utterly unlit for the crisis. And the elevated 
" office of the president, chosen as he is by the people of the 
" United States, and the high responsibility he could not fail 
" to feel when acting in a case of so much moment, appear to 
" furnish as strong safeguards against a wilful abuse of power 
" as human prudence and foresight could well provide. At all 
" events it is conferred upon him by the constitution and laws 
" of the United States, and must, therefore, be respected and 
" enforced in its judicial tribunals." 

The case of ex]jart6 Moore and others, 64 North Carolina 
Reports, page 802, before the chief justice of the state is to the 
same effect. The decision is of high authority : the decisions 
at nisijyrius in England are quoted with respect both in that 
country and in this, and while I do not ask for the opinion 
the same consideration to which an opinion of the supreme 
court of the state would be entitled, yet it is of equally bind- 
ing obligation on the counsel opposite, as they quote, and 
rely on it in the articles. In that case Mr. Badger of coun- 
sel submitted first, the proposition of law which I am discus 
sing, and the Chief Justice says : 

" I accede to the first proposition ; full faith and credit are 
" due to the action of the governor in this matter, because he 
" is the competent authority, acting in pursuance of the con- 
" stitution and the laws. The power from its nature, must 
" be exercised by the executive, as in case of invasion or open 
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*' insurrection. The extent of the power is alone the subject 
" of judicial determination," 

The Chief Justice, having respect to decisions of binding 
obligation, could not have held otherwise. I am well persuaded 
that no proposition of law can be sustained by higher author- 
ity, and I am content to leave it with the judgment of the 
court. 

Mr. COlSriGLAND. I dislike, exceedingly, to ask any 
unusual indulgence, but I feel somewhat exhausted, and a short 
recess will much relieve me. 

On motion of Senator Speed the court took a recess until 
4 o'clock, p. m. 

AFTEENOOIs" SESSIOK 

The COURT re-assembled at 4 o'clock. 
Hon. E.. M. PEARSON, chiet justice of the supreme court, 

in the chair. 
The CLEKK proceeded to call the roll of senators when the 

following gentlemen were found to be present: 
Messrs. Adams, Albright, Battle, Beasley, Bellamy, Brown, 

Cowles, Crowell, Dargan, Eppes, Elemming, Elythe, Gilmer, 
Graham, of Alamance, Graham, of Orange, Hawkins, Hyman, 
King, Lehman, Linney, Love, Mauney, McClammy, Merrimon, 
Moore, Murphy, Olds, Bobbins, of Bowan, Bobbins, ol David- 
son, Skinner,   Troy, "Waddell, Whiteside and Worth—34. 

Mr. CONIGLAND. Mr. Chief Justice and Senators, the 
case exparte Milligan went up from a divided court in Indiana, 
and the opinion in the supreme court of the United States is 
that of five judges against four. Among the minority we find 
the chief justice of that court, whose great learning and 
extensive legal attainments give to his opinions the weight of 
authority. But the case does not make against the respondent 
and cannot be so construed.    The point was, whether, in a time 
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ot peace the courts being open and in the unobstructed discharge 
of their duties, a citizen of the United States, not in the army or 
na\^, was subject to be tried by a court martial, and this is 
decided in the negative—all else in the case, it appears to me, 
is extra judicial. Let it not be forgotten that the respondent 
in this case did not convene a court martial, and, of course, that 
no one of the arrested parties was brought to trial before such 
a court. If it was his purpose to bring the parties before a 
military court, which we deny, that purpose was never accom- 
plished, and he certainly cannot be tried and condemned for 
what he may have intended to do, but did not do. 

Alamance and Caswell counties had been rightfully, as we 
allege, declared in a state of insurrection, and the respondent 
arrested and detained persons therein Avhom he regarded as 
suspected persons, and I insist that ex i^arte Milligan so far 
from declaring such a course to be illegal sustains it. I read 
from page 125 of the report: 

" It is essential to the safety of every government that, in a 
^'great crisis, like the one we have just passed through, there 
■" should be a power somewhere of suspending the writ of 
*' habeas corpus. In every war, there are men of previously 
*' good character, wicked enough to counsel their tellow-citizeus 
" to resist the measures deemed necessary by a good govern- 
"ment to sustain its just authority and overthrow its enemies ; 
" and their influence may lead to dangerous combinations. In 
" the emergency of the times, an immediate public investiga- 
' tion according to law may not be possible ; and yet, the peril 
" to the country may be too iminent to suffer such persons to go 

■" at large. Unquestionably, there is then an exigency which 
•" demands that the government, if it should see fit in the ex- 
" ercise of a proper discretion to make arrests, should not be 
" required to produce the persons arrested in answer to a writ 
" of habeas corpus. The constitution goes no further. It does 
" not say after a writ of haheas corpus is denied a citizen, that 
** he shall be tried otherwise than by the course of the common 
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" law ; if it had intended this result, it was easy by the use of 
" direct words to have accomplished it." 

Mr. Graham seems to assume as proved what has not ap- 
peared in evidence, and cannot appear in evidence, that the 
parties arrested were subjected to trial by a military court, and 
the greater part of the argument to which I am referring, 
seems to be based on such an assumption. The case in question 
certainly sustains the right of the president of the United 
States in troublous times, to arrest without warrant, and to 
detain, notwithstanding the writ of habeas corjnis, and tliis 
covers our case. Luther vs. Borden is to the same effect, I 
read from the opinion, 7 Howard, 45 and 46. " It was a state 
of war, and the established government resorted to the rights 
'' and usages of war to maintain itself, and to overcome the 
'' unlawful opposition. And in that state of things, the officers 
" engaged in its military service might lawfully arrest any one, 
" who, from the information before them, they had reasonable 
" grounds to believe was engaged in the insurrection ; and 
'' might order a house to be forcibly entered and searched, 
" when there were reasonable grounds for supposing he might 
" be there concealed. Without the power to do this, martial 
" law and the military array of the government would be mere 
" parade, and rather encourage attack than repel it." 

I do not intend fully to discuss the bearing of the cdimexjparte 
Moore before the chief justice of the state on this point; but 
I will content myself with an extract from the opinion which 
I must be understood as earnestly insisting leaves obedience to 
the exigency of the writ discretionary with the respondent. 

" The judiciary'has power to declare the action of the execu- 
"tive, as well as the acts of the general assembly, when in 
" violation of the constitution void and of no effect. Having 
" conceded good faith and credit to the action of his excellency, 
" within the scope of the power conferred on him, I feel 
" assured he will in like manner give due observance to the law 
"as announced b}^ the judiciary. Indeed he cannot refuse to 
" do so, without taking upon himself the responsibility of acting 
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" on the extreme principle, ' tlie safety of the state is the 
"supreme law,' I will venture to hope, as evil as the times 
" may be, our country has not yet reached the point when a 
"■' resort to extreme  measures has become a public necessity." 

This opinion certainly, in my view, admits of the construe* 
tion that the governor should obey the exigency of the writ 
except when the safety of the state may not, in his judgment, 
permit him to do so. So the respondent understood it, as the 
corres]3ondence which took place at the time between the 
parties abundantly proves. I confidently snbmit, that if I am 
correct in my construction of this opinion, or if the point was 
even left in dovM by the language of the Chief Justice, it is 
sufiicient for the justification of the respondent. 

The learned gentleman, Mr. Graham, insists that the act of 
1870 furnishes " no justification or excuse to the governor," 
that " he had authority to proclaim the county to be in a state 
of insurrection," that the people of Alamance and Caswell 
were not] thereby " to be treated as guilty insurgents," and 
further, Mr. Graham describes the proclamation authorized by 
the act as in the nature of a " severe reproof" and likens the 
effect thereof to the " waving to and fro " of the mace among 
the members of parliament, when they prove disorderly— 
which, I admit, is very often indeed, for the " House of Com- 
mons " in England is a very disorderly body; but he adds, " the 
" oldest of parliamentarians have never been able to explain what 
is to be done if the body does not cease its confusion," upon wav- 
ing of the mace. So if the good order of society was not restored 
upon the " severe reproof " administered by the governor in the 
shape of the proclamation, he was in a dilemma and required to 
remain with his hands folded. This reminds me of an illustra- 
tion in one of "Webster's speeches—from " nJi-dsummer',\ [night "^ 
dream," Bottom's prologue to be spoken by Snug the joiner, in 
playing the part of the lion, to guard against alarming the ladies, 
Smig ''must name his name,and half his face must be seen through 
the lions neck "—he must " tell them plainly, he is Simg the 
joiner."    The governor, then, had power and authority, under 
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the act of 18Y0, to issue bis " severe reproof," but lest tbe good 
people of Caswell and Alamance, niigbt be too much, frightened 
his herald should have been instructed to make proclamation in 
thiswise : " O yes ! O yes ! O yes! All ye good people of Cas- 
" well and Alamance, take notice that you are hereby proclaimed 
" in a state of insurrection, but my good friends, my dear friends 
" I would request you, or I would entreat you, not to fear, not 
" to tremble, even a hair of your head shall not be touched— 
" God save the good people of Caswell and Alamance," 

The fact that the cheif justice of the state in expartelLeYY and 
others, vol. 64 I^. C. reports, page 816, did expressly hold and 
declare, that the effect of the proclamation of insurrection, was 
to make all the people of the counties in question, even to a 
judge of the supreme court who might remain among them 
during the prevalence of the insurrection, ifisurgents, may not 
seriously interfere with the learned gentleman's construction of 
the act—nor yet the additional fact, that the act authorizes the 
governor " to call into active service the militia of the state to 
" such an extent as may become necessary to suppress such 
insurrection." I beg to call the attention of the court on this 
point to Mr.-rAlexander's Cotton case, 2 "Wallace, 404, which 
fully sustains exjparte Kerr. 

Throughout the whole of the eminent gentleman's [Mr. 
Graham's] remarks, it seems to be assumed that the respondent 
had actually brought the arrested parties to trial before a mil- 
itary court, and had been actually proved guilty of the mal- 
treatment to which some of them were subjected, which no 
man can condemn more than I do, and which he took steps to 
punish, as we have proposed to prove, and can prove if allowed 
to do so. As I am not speaking to evidence, but rather upon 
general principles of law applicable to the case, I will simply 
request senators to mark the distinction between what is proved, 
and what is assumed. The argument on the seventh and 
eighth charges, I must leave to be developed by my associates, 
nor will I dwell on the question of intention, which has a most 
important bearing on the issue,  further than to cite some au- 
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thorities to the eft'ect, that, in any view of the case, a guilty 
intention must be charged and proved. I will refer to some of 
tlie opinions delivered by members of the court of impeach- 
ment which sat in the trial of Andrew Johnson I read from 
the opinion of Senator Fowler, vol. 3, page 196, of proceedings 
in that case, 

" The present cause involves neither treason nor bribery but 
" high crimes and high misdemeanors. 'A crime is an oifense 
" 'against a public law.' In its limited sense it is confined to 
^' felony. The term misdemeanor includes all crimes interior to 
*' felony. Their elements are the same. The dijfference consists in 
" the magnitude of the offence, and this is determined by the con- 
*' sequences of the act to society and the malignil y of the intention 
" of the actor. The simple act is not in law necessarily criminal; 
" it must be accompanied with a criminal pm-pose Actus non 
''^facit reum nisi mens sit rea. Lord Kenyon says : ' It is a 
" ' principal of natural justice, and of our law that the intent 
" ' and the act must both concur to constitute the crime.' The 
" intent is not punishable—indeed not the subject of human 
*' law. It must accompany in some manner an act. Cogita- 
" tionis jp(Bnari% nemo patitur. ' The intent must also be 
" ' proved as alleged.'" 

I read also from opinion of Senator Doolittle, page 246, vol. 
3, of said proceedings : 

" The senator from Ohio said however conscientiously the 
" president may have believed he had a right to appoint Mr. 
^' Thomas ad iriterim, if two-thirds of the senate differ with 
" him in opinion in the construction of the law he must be 
" found guilty of a high crime or high misdemeanor for which 
" he should be removed from his high office. From this doc- 
" trine I dissent. The president as the chief executive is com- 
*'polled officially to construe the laws of congress. He must 
" execute them, and to do that he must know their meaning. 
" If he mistake the meaning ot a doubtful statute upon which 
" the ablest senators and lawyers disagree, to say he can be 
" found guilty of a   high crime  or misdemeanor because he 



1082 COUKT  OF   IMPEACHMENTS. 

" mistakes its true meaning while honestly seeking to iind it, 
" shocks the moral sense of the world. It is a monstrous pro- 
" position. Intention, criminal intention, is of the very essence 
" of crime. A public officer may commit a trespass and become 
" liable to respond in damages in a civil suit when mistaking 
"the law he violates the right of person or property of another. 
" But to say that a high public officer, with good motives and 
" with an honest intent to obey, though he mistakes the meaning 
" o± a statute, can be found guilty of a high crime and misde- 
"'meaner which shall subject him to the heaviest punishment 
" which can fall upon a public man in high office, is to assert a 
" doctrine never before heard in any court of justice." 

The respondent did not proceed under the act of 1870, until 
he had exhausted all other means of preserving the public peace, 
and then only with the utmost reluctance. The series of proc- 
lamations issued by him sufficiently attest this, and the- state of 
affairs which, as w^e expect to prove, existed in the counties of 
Alamance and Caswell, are sufficient to rebut all evidence of 
guilty intent in the acts with which he stands charged. I shall 
refer to but one example, which has appeared in evidence, the 
murder of Stephens. What manner of man he was I know not, 
but he was a man made in the image of God and endowed with 
an immortal soul. In the light of day, in a public court-house, 
which I am informed was visible from many portions of the town 
wherein it is situated, during the progress of a large public meet- 
ing, he was murdered. Some may profess to believe that he did 
not meet his fate at the time and place stated, and some may, in 
fact, believe so ; but no man of impartial judgment can doubt, 
nor can the impression be removed from the public mind, that 
several were concerned in the deed, and that the unfortunate 
man was doomed .to die by a sentence of some secret organiza- 
tion. I cannot conceive anything more horrible than the meet- 
ing, under cover of the night of a band, of men, professing to be 
christians and pronouncing sentence upon their victim, at the 
very moment when, perhaps, in fancied security, he is enjoying 
the society of wife and children, from whose companionship 
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and protection he is so soon to be withdrawn forever. 
Alas! what a state of the pubhc conscience it must argue 
that from that day to this the murderers have remained 
secure, and the majesty of the law is still to be vindicated. 
Much may be pardoned in any attempt of an executive 
officer to remedy such a sad condition of affairs, and the honor 
of the state, especially of the county of Caswell, requires every 
good man, according to his means and opportunity, to aid in 
discovering the perpetrators of that foul deed. 

The distinguished gentleman, Mr. Graham, has said that the 
murder of Stephens no more justified the proclamation of the 

^ respondent than would the murder of Xatlian have justified a 
proclamation of like character from Governor Hoffman, of IS'ew 
York. That M^ould be indeed true, if the murder of Stephens, 
as of ISTathan, had been the result of individual depravity. 
ISTathan is universally believed to have met his fate from the 
hand of some assassin moved by the hope of gain, whilst Stephens 
is as universally believed to have been hurried to his fate, in 
obedience to the command of some secret oath-bound association. 
When we reflect that such associations so extensively existed 
in the counties of Caswell and Alamance at the time of the death 
of Stephens—that murders equally atrocious, and various out- 
rages, can be traced to the same bodies of men, upon person who 
like Stephens, were politically obnoxious to them, and that he 
had nothing to tempt cupidity, the conclusion is irresistible, that 
his murder was the result of the same lawless combinations, and 
I am at a loss to conceive by what process of reasoning the 
learned gentleman can draw a parallel between the cases. The 
proclamation was not based on the murder of Stephens only, but 
upon a series of outrages of whicli that murder was one, perpe- 
trated by secret and unlawful combinations. Under similar cir- 
cumstances Gov. Hoffman might have used every exertion to se- 
cure the safety of the citizens, and, if so authorized by an act of 
the legislature of his own state, as the respondent was, might have 
resorted to the same means, other efforts having failed. jSTay, 
lawless as that great city is,  it is very probable, that,  had the 
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murder of Nathan been regarded as tlie work of a secret associ- 
ation, many persons suspected of being connected therewith j, 
might have been hung to the lamp posts, a state of things which 
would be equally as much to be deplored. I rejoice that it is 
my privilege here to denounce outrage and murder, under 
whatsoever pretext or pretence committed. 

Mr. Chief Justice and Senators, I have spoken warmly of 
secret political societies because I feel warmly. In condemn- 
ing them I sacrifice no principle. Since I came to the use of 
reason until this day, I have known them only as the corrup- 
ters of youth, the subverters of law, and the destruction of 
religion and morality. Self invested with authority to pii»- • / 
ish as great as that of the most powenulamocrat, andwitha 
rigor which the worst despot would scarcely dare to exercise, 
binding their members by oath to the obedience of orders how- 
ever atrocious, they issue thei?^majiaates and effect their ends 
by the blood of their victims. Under pretence of redressing- 
public wrong, they become the instruments of private animos- 
ity and revenge—professing to repress crime, they seduce the 
unwary, frequently men of position and influence, but they 
destroy all manliness of character, and men individually gen- 
erous an-d 'brave, once united'to one of these bodies soon be- 
come imbued with their spirit, and coolly "Assist ^rTtliO perpe- 
tration of outrages which, before their afliliatioh therewith 
they looked upon with horror. They sit in secret—convict 
without a hearing, and strike without warning. They have 
proved the curse and the scourge of every country wherein 
they have been permanently established, and they are con- 
demned alike by human and divine laws, because they act in 
systematic opposition to both. We trace to them, the atroci- 
ties of the French revolution, when Marat and Eobespierre 
were their high priests, and their libations to liberty the blood 
of the virtuous and the good. If we turn to that country 
whose wrongs have inspired the poet and the orator we find 
them the stumbling block of her patriots, and the opprobrium 
of their race.    O'Connell, the greatest tribune of the people 
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the world ever saw, proclaimed as his shibboleth " He who 
commits a crime gives strength to the enemy," but those mis- 
guided men, under various names and designations, in pre- 
tence of redressing oppressive laws, provoked the penal legisla- 
tion to which I have referred—outrage brought punishment— 
punishment begat revenge, until we can trace the history of 
some sections of that unfortunate country in ruined homes, 
desolate hearths, blood on the door sills and gibbets at every 
cross roads. What are they doing for North Carolina ?—pre- 
cisely what they did for Ireland—giving pretexts for that 
penal legislation which, I fear, must involve us all in one com- 
mon bondage. 

The honorable manager, Mr. Sparrow, has referred to North 
Carolina. He has told us that her people are noted for their 
obedience to law, and for their love of liberty ; but he can 
pass no eulogy upon them that can rise to the height of my 
estimate of their character. Now when my days have turned 
on their decline, I find myself bound to them by all the ties 
that can cluster around the heart of man—by all my feelings 
affections, hopes and aspirations, I love North Carolina with 
the fidelity of a son, and cherish her honor as I do the honor 
of the mother who bore me. TI^^■^;^•■^-P^>-l.-a^■^n ii vt^l j ,Yfi(^m Uti?^ p°^ 

ithout Q-ny Inrgffnsa'ji.pnrt and. Oftnco(|Ta'(Diiitlywi'thout-f(»roign 
■imaoy!o^fimcontaminated by the ^dces engendered in great 

cities and extensive manufacturing districts, honwpoopfe pursued 
the even tenor of their way in a state of almost Arcadian-sim- 
plicity and innocence, so that no other region on the face of the 
earth, of the same extent, until the breaking out of the late war, 
was so free from outrage and crime. To it we might have 
pointed as realizing Moore's beautiful lyric wherein he repre- 
sents a fair lady, in the olden time, adorned in rich and rare 
gems, traversing alone and in safety, his own native Isle, pro- 
tected by the honor and virtue of its sons—for throughout the 
whole state, whether amid the secluded vaUeys of her moun- 
tains, or by the lonely boders of her swamps, in the night time 
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no more than in the day time, did the safety of man or woman 
require either bolt-s^or-basis.''-".-" >. •■ 

The nurse of every domestic '^-irtue no higher eulogy can be 
passed on her (Jau^hters, than that they inspired and are worthy 
of tkati ooupie^-oi one of her own cherished sons, which for 
expressfveness with brevity, •»- not to be surpassed in the 
English language. A people marked by so many ^drtues, 
so hospitable, that the stranger and the wayfarer never applied 
for food or shelter in vain—so unselfish that natives of other 
climes have filled their highest executive and judicial stations, 
could not exist without public evidence of their private worth. 
We find them in every department, peers among the foremost. 
E'orth Carolina gave to the nation a Macon, whose integrity, 
wisdom and far seeing statesmanship, have become proverbial. 
The learning of her Haywood, Ruffin and his cotemporaries on 
the bench, are known and respected throughout the Union, 
and the eloquence of herYanceys, her Murphys, her Hender- 
sons, her Stanleys, her Gastons and her Eadgers, might have 
graced Westminster hall—although unreported and lost to the 
world, it aided in forming the character of her people and will 
live among their posterity. In the field, as in the forum, she 
lias'"SlT0fi'e*'ToU§p"i5uous—he?* Andersons, her Daniels, her 
^SrancKes ancf Fer Pen'defs'arS^anlong 'Hhe-few-thg jmmx)i^al 
names that were not born to die"—but greater still;Vher host 
of unnamedliei'oes who 

" While the moss of the valley grew red with their blood 
" Stirred not, but conquered and died." 

^sanctified their cause by their lives, and whose bones lie moul- 
dering in the unknown graves of a hundred battle fields. I^J'or 
has the sacrifice been in vain. Surely so long as virtue finds a 
place in the world, will the memory of those days of sorrow 
and strnggle animate our posterity to great and noble deeds. 

By desolate firesides, amid the ruin of happy homes, uncom- 
plaining like Niobe, " all tears in her speechless woe," North 
Carolina addressed herself to the arts of peace, with a fortitude 
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in adf^ersity, no less to be '^<^i^y;^J thiMi her bravery in wai- 
and^not only calmed the as^Jpes/Dutevoled the sympathy 
and commanded the respect of tlie northern people. Who 
among her sons did more in binding up her wounds, in build- 
ing up her waste places, in reanimating her hopes, and in 
restoring her lost prosperity, than this man, William W. 
Holden, now represented as the incarnation of wickedness by 
the learned gentlemen opposite. Appointed provisional gov- 
ernor by Andrew Johnson, when they were weak he was 
strong—armed with almost despotic power, no man in North 
Carolina felt the .veight of his hand. He punished no enemies, 
and, entrusted with large sums of the public money, he did not 
misappropriate one dollar to the reward of his friends, or to his 
own emolument. He gave his whole energies to the welfare 
ot his state; and of all the provisional governors he was the 
kindest, the most lenient, the ablest and tlie best. Can it be 
possible that he who, in the plenitude of his power injured no 
man, oppressed no man, and gratitied no resentment, should, 
at this late day, have violated the liberty of his fellow-citizens, 
and the constitution and laws he had sworn to support i ]^o, 
he was actuated only by a sincere desii'e and an honest purpose 
to make use of the means provided by the legislative body for 
the good order of society and the su])pression of outrage and 
wrong. And if we now escape congressional usurpation, it 
will be due to the tranquillity his measures have produced, and 
to a wise course of action on the part of tins legislature. 

Wliat man, Mr. Chief Justice and senators, was ever assailed 
with more ferocity than Andrew Johnson i' During-tjie- 
pendency of his trial the most disreputable means were resorted 
to in order to secure his conviction. Those who put trust in 
the ealuinny and vituperation poured upon liim must have 
regarded him as unredeemed by a single virtue, yet he was 
innocent of all the crimes laid to his charge. Tliis of itself should 
satisty us that public clamor and cries for vengeance are not 
always evidence of guilt. 

We cannot, indeed, tail to l)e struck by tlie remarkable coin 
71 
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cideiices in the lives of Andrew Johnson and William W. 
Holden, Both natives of Xortli' Carolina and born in humble 
circumstances, they have elevated themselves to high position 
by the force and energy of their character—one, indeed, to the 
highest elective position in the world, the other to the highest 
elective position in his native state; one the first president of 
the United States subjected to impeachment, his only crime 
the interposition of his authority to save the bleeduigand pros- 
trated south from utter destruction ; the other the first gover- 
nor of a state ever brought to trial on an impeachment, his 
only crime because he made use of the very means which the 
legislature of his state had provided to*suppress an association 
which held in thrall the bodies and the souls of men, and 
perpetrated outrages that shock the conscience and sicken the 
heart. Both charged by political foes, with political ofiiences, 
but as if types of the state from which they sprung, their per- 
sonal integrity unimpeached and unimpeachable. William AV. 
Holden will transmit to his children an untainted name, and it 
will be their privilege and their consolation to inscribe on his 
tomb, as illustrative of his character, " An honest man is the 
noblest work of God." 

It is sad to contemplate the intemperance of political zeal, 
and the licentiousness of the partisan press—all good men 
deprecate both, but they exercise an influence before which the 
bravest and the best stand appalled. William W. Holden is 
now the victim of their malignity and hatred, but he will rise 
superior to their assaults—his motives and his public character will 
be vindicated, and that genius which is his-—heaven-born—will 
carry his name, unsullieJ, among future generations of his OA\TI 

people. Nor will that genius die with him—so long as the 
waves break on our Atlantic coast, the terrors of the bleak and 
stormy Hatteras can find no more sublime expression tlian Ave 
read in the emanation of one of his children. Senators, is such 
a man, and such children, to be driven into exile from anions 
you ? Mistaken he may have been—errors he raav have 
committed—but in him   who   never   injured a foe when he 
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had the power—in him whose hand has evei* been " open 
as tlie day to melting charity"—tliey must have been 
errors of the liead and not of the lieart. Are the 
liopes of sneli a man to be blasted—are the aspirations 
of his genius to be crushed—is he to be banished from the state 
of his birth and of his love—whose history he has adorned— 
that public clamor may be stilled and political vengeance 
satiated ? I am addressing the senate of North Carolina— num- 
bering among its members some who have graced judicial 
station—lawyers of distinguished ability, and others of high 
civic talents. I see before me men who bear on their persons 
the scars of a dread conflict, whose hearts I believe to be as 
generous as their souls are brave—who are now called to the 
exercise of a higher degree of courage than ever enabled them 
to face, unblenched, the cannon's mouth, or scale the deadly 
rampart. To them—to each and every one of you, senators, I 
appeal, in the name and fair fame of this dear old state, to rise 
above the atmosphere of prejudice—to break from the shackles 
of party—to stand forth the exponents of judicial probity ; and 
may God, whose aid you have invoked, bring your minds to an 
impaitial judgment '*. 

EKRATA —Page 10-1:2 line 7 iVom bottom alter '•party,"' read 
" on the trial of Andrew Johnson." 
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THIHTY-mC^HTH BAIT. 

SENATE CHAMBEE, March lo, 1S'71 

The COURT met at eleven o'clock a. m,, pursuant to ad- 
journment, Hon. R. M. Pearson, Chief Justice of the Supreme 
Coiirt, in the chair. 

Proceedings were opened by proclamation made in duo form 
■by the doorkeeper. 

The CLERK proceeded to call the roll of senators, when th-e 
following senators were found to be present: 

Messrs. Adams, Albright^ Allen, Battle, Bellamy, Brogden, 
Brown, Cook, Council, Cowles, Crowell, Currie, Dargan, Ed- 
wards, Eppes, Flemming, Gilmer, Graham of Alaiiiance, Gra- 
ham of Orange, Hawkins, Hyman, Jones, King, Latham, Led- 
better, Lehman, Linney, Love, Mauney, McClammy, Merrimon, 
Moore, Morehead, Murphy, Xorment, Olds, Price, Robbins of 
Davidson, Robbins of Rowan, Skinner, Speed, Troy, Waddell. 
Warren, Whiteside and Worth—46. 

Senator MOORE moved tliat the reading ot the journal be 
•dispensed with. 

The CHIEF JUSTICE put the question on the motion of 
•Senator Moore, and it was decided in the affirmative. 

Mr. GRAHAM of counsel for tlie managers then addressed 
the court. 

He said:— 
MK. CHIEF JUSTICE AND SENATOJRS-: I congratulate yon that 

this tedious investigation is approaching its close. The sbuject 
of impeachment is an important one, and for the first time 
engages the attention of the legislature of N^orth Carolina. For 
nearly the century that the constitution of the republic has been 
in operation, there has been no instance, so far as any informa> 
tion extends, where the representatives of the people have here- 
tofore fonnd it necessary to arraign before the court of impeach- 
ment the highest officer of the state or any officer whatev€?'o 
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Such lias been the usual satisfaction of tlie people "witli tlie^ 
gonduct of their public functionaries, or their forbearance and 
patience, that until now they have never thought proper to con- 
stitute their senate into a coui-t of impeachment and to require at 
its hands an investigation into the coiiduct of a public ofiicer. In 
this instance, the charges are made against the chief magistrate, 
tlie person occupying the highest official position and consti- 
tuting, for the time being, the representative of one depart- 
ment of the government. The matter to be considered there- 
fore, may be expected to be of great moment. 

Before l proceed, to its consideration, peiiliaps it may be 
necessary to mentio]i some things that have been inci- 
dentally brouglit to attention and which may deserve a 
passing notice. It has been remarked that it was extraor- 
dinary that counsel should appear in such-a case. I think 
if precedents.ara- examined in other stafes, it will be found' 
that it is not unusual.. I think that upon reflection it will 
likewise be conceded that the honorable aiembers in the 
house of representatives having- their necessary duties there 
to perform, and tlieir usual communication to keep up with 
tfceir constituent^- could not, in the lengtli of time usually de- 
voted to the session of the legislature of Xortli Carolina, have 
fulfilled those duties, and conducted this prosecution without 
some assistance. The matters-them.selves have been such as to^ 
require the almost undivided attention of counsel for a period 
of thirty-eight days, and I do not see how it would have be3n 
possible for any gentleman of the board of managers on. the- 
part of"the'house of representatives to liBve been faithful and. 
diligent in^ liis legislative oflice,. and at the same time borne an 
active part in the eonduct of this impeachment. In congress,, 
with its long sessions and its larger number of members it has 
ijot been usual, but it certainly has always been allowable tO' 
Iring in counsel on behalf of the people. But in our mode of 
proceeding and in the short sessions usually held here, it is not 
only convenient but it is in the highest degi'ee proper. As I have- 
Bomai'ked.this is the first occasion, and the subjects ara novel,. 
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the matters to be investigated are somewhat vohmiinous and it 
required more time than conld conveniently be devoted to it by 
the members of tlie honse in person. Besides, it wonld be 
no small drawback on the proceedings of the house if seven of 
its most active and most useful members were withdrawn from 
their ordinary duties there in order to be obliged tO' carry on 
the prosecution here. 

I deem it proper also to speak in regard to another observa- 
tion that has been thrown out in some way in the course of this- 
proceeding, namely that the action of this high court in North 
Carolina may in some mode or other provoke dissatisfaction 
elsewhere: and that there may be in consequence new meas- 
ures of reconstruction, or nevv^ movements on the part of con- 
gress to the detriment of the state provided the judgment of 
this court shall be as I think it ought to be. In regard to that, 
I must say that I do not believe the congress of the United 
States will depart from that constitution under which we are- 
now living in harmony: and that when the state of ISTorth 
Carolina renevred her constitutional relations to the federal 
government, she come back with all the rights and privileges- 
of a sovereign state : and that her state senators and represen- 
tatives when charged with duties by the people, are to perforin 
their functions under the same responbilities and with the same 
privilege and immunities that belong to the senators and repre- 
sentatives of any state of the union. 

I notice this, because by so-me^ it may be supposed that pro- 
vacation may be given by this proceeding which would subiect 
us to less favorable treatment as a member of the union thaa 
we should otherwise receive-. For my own part, I have to say 
to every public man in regard to his public life, what the great 
poet represents the angel as having said to- our first ancestorj, 
m regard to his natural life^ 

" Nor love thy life, nor hate, 
But what thou livest live well— 
How long or short to Heaven permit 



"2274 COUET  OF IMPEACHMENTS. 

Our duties are to be done : to be done candidly, prudently, and 
at the same time fearlessly. 

Mr. Cliiet Justice and Senators, the representatives of the 
people, from a deep sense of the high duties which they owed 
to their constituents, and in answer to complaints made by a 
respectable portion of the people, have arraigned the governor 
of ISTorth Carolina upon certain specific charges which you are 
required to try. It is tor you, upon the evidence which you 
have heard ; upon the tacts and attending circumstances of the oc- 
currences detailed, and the constitution and the law applicable 
thereto, to say whether he is guilty or not guilty upon the charges 
preferred. They are charges of the perversion and abuse of high 
olScial powers. The first of these charges is that he unlawfully 
and from improper motives, and falsely, declared certain, 
counties of the state to be in insurrection, when no insurrec- 
tion existed in fact, and having thus, as he supposed, put 
them in a state of insurrection, he caused their leading and 
best citizens to be arrested, imprisoned, tortured, deprived of 
their liberties for thirty days or more; and that all this he did 
under the color of his oliice. They charge that that official 
power, which had been placed in his hands for the purpose of 
giving security to society and promoting the public good, 
was applied to the most outrageous, opprobrious injury and 
wrong; and they state the fact to be that the respondent 
having, as he alleged, found that in the county of Ala- 
mance, with a population of more than eleven thousand 
souls, certain crimes had been committed, instead of re- 
sorting to the law as established by our ancestors and as 
it has been known to us in the generation in which we 
have lived, for the punishment of these crimes and for the 
prevention of like offences in the future, chose to disre- 
gard the law of the land and the constitution of the sia,te, to 
raise an armed force., unlawfully and without authority, and to 
march them into those counties, and without making a bow or 
asking a question, without conferring with any judicial magis- 
trate, high or low, he proceeded, hj mean^ of tliis armed force to 



TEIAL   OF WILLIAM   W.   IIOLDEN, 227o 

seize and arrest men indiscriminately withont regard to whetlicr 
they had been individually guilty, or were even suspected of 
crime. The object seemed to be to strike terror into the country 
by seizing men of known respectability and character and hold- 
ing them up to the world as examples of the criminals who 
had committed assassinations and other crimes of like nature.. 

The second charge alleges that he was guilty of a similar 
course towards the county of Caswell, with a population of more 
than sixteen thousand ; that having declared it in a state of in- 
surrection and proceding under cover oi the insurrection which 
he himself created—for it had no existence except upon paper 
in his proclamation—that he sent there an armed force on tlie 
day when the people had assembled together to hear those who 
aspired to represent them in congress discuss the state of the 
country, an occasion Vvdien of all others the people had a right 
to be free and to have all the information vdiich these gentle- 
men were capable of im^parting to them in order to judge of 
their qualifications to represent them in the councils of the 
nation: that this armed force entered that peaceful and 
orderly assembly and there without authority, or civil officer 
of the lav", without pretence that anybody had made any affi- 
davit, without warrant upon which a man could be deprived of 
his liberty, first seized Doctor Koane, one of the most respect- 
able gentlemen in that; or any other county in the state and 
then successively the Hon. John Kerr, the Hon. S. P. Hill, 
William B. Bowe, Esq., the sheriff, the coroner and others of 
the prominent citizens of the county, many of them the pillarS' 
of society, both in church and state and men above reproach in 
every respect. They were assaulted and seized in the most 
rude and violent and insulting manner. They were not ac- 
costed in language that might be expected from those vdio 
were acting in obedience to law—such as that: " I am sent 
"here to arrest you ; I beg you to understand I intend you no 
" harm." But v\-hen it was asked, "By what authority ?"— 
words that would instinctively issue from the mouth of an 
American  citizen anywhere, upon being told tliat he was ?J 
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prisoner, the answer was, " Here is my authority,"—referring 
to the men with bayonets in hand, with oaths and imprecations 
disgraceful to civilization. These citizens are taken and im- 
prisoned. They are charged afterwards by the respondent 
with being assassins and murderers, or with participating in or 
being accessory to those crimes. 

The respondent in his answer admits, " Tliat the said named 
" parties were ari'ested and detained and held for examination 
" in the said county of Caswell, by officers commanding the 
"■' organized body of militia therein, and that tliis respondent 
^* was informed and believes and so charges that the aforesaid 
'' persons, and each of them were arrested on probable cause, 
'• and were either suspected persons, or persons accused of being 
"accessories or principals in offences against the laws." 

x\nd the same admission is made in regard to tlie citizens of 
Alamance. 

" This respondent admits, " That under the aforesaid order, 
" the persons named in said first article, w^ere arrested and 
'^detained and held for examination by the officers com- 
"manding the said organized body of militia in the county of 
'^ Alamance and that this respondent, as governor of North 
'• Carolina, did approve of their said arrest and detention, but 
" this respondent Avas informed and believes and so charges that 
'"' the said persons and each of them were suspected persons, and 
" arrested on probable cause, for crimes alleged to liave been 
"committed by them and each of them." 

Therefore, as to the crime charged in the first article, of falsely 
declaring the county in insurrection aud the arrest of these 
persons without any cause whatever and their imprisonment and 
maltreatment; their arrest is admitted in the answer, and the in- 
jury done by the arrest, is aggravated by the accusation that each 
of these persons was arrested as one suspected of crime and held 
to answer for it. I beg to know where is the evidence against 
any one of them to prove him guilty of the crime charged. 
Why, sir, as to the Binghams, the Mebanes, the Scotts and 
others ia Alamance, the Roanes, the Kerrs, the Bowes, the 
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Hills in Caswell—who has sworn to a word of acciisatiori 
against any one of them ? It is alleged in the answer that 
crimes had been committed in the eonnty. Certainly there had: 
bnt is the fact that a man lives in the county where crime hpG 
been committed sufficient to authorize his arrest by the gov- 
ernor or by anybody else ? It is alleged in the answer or it is 
to be inferred from it that nobody was arrested except a sus- 
pected man against whom probable cause had been shown. 
Those arrested in the process of time were brought before the 
chief justice of l^orth Carolina or before the district judge ol 
the United States-for the district of ISTcH'th Carolina on writs of 
lialjeas corpus, and were discharged—every one of them. 
Where stood the governor then ? IVhere was the evidence to 
show that they were lawfully captured or lawfully detained ? 
Tlie whole proceedings show that there was no evidence there 
against any one of the eighty odd in Alamance or twenty or 
more from Caswell. The respondent was at perfect liberty to 
go before these legal tribunals to show, that any one of them 
was not entitled to be discharged as they all were without any 
imputation Vv'hatever, yet he ofiered no such proof. 

The third article charges the imprisonment of Josiah Turner, 
a citizen of the state, residing in the county of Orange, which 
it was not pretended was in a state of insurrection and tliere- 
tore was in like condition with the county of Wake or any other 
county. Tet he was assaulted by the governor's troops with 
cocked muskets, and seized in the town of Ilillsboro, his house 
was invaded while he was held as a prisoner, iiis bed chamber 
entered and the arms which he had in the house taken off and 
never have yet been restored. He himself was hurried off to 
Tanceyville, was detained there many days and afterwards car- 
ried to Alamance and for the purpose of gratifying private 
malice, of wreaking personal vengeance, committed to jail v.-ith 
crther of those persons in a loathsome cell amid vermin and 
among condemned criminals, one of whom was about to suffer 
the penalty of death. The answer denies that the respondent 
-ordered the arrestj but admits that he approved it.     But ^h& 
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proof is tliat he not only ordered it, and ordered it to gratify a 
private grudge on the very day v^hen the election M^as pending^ 
saying that Turner is responsible for a good many of these 
troubles, " and he has published me to-day as a coward," or- 
something of that sort. That is a new law of libel in this 
©ountry by which a newspaper editor is liable to be thus sum- 
marily and severely dealt with, for a criticism or denunciation 
upon a man in authority—^by which a governor of a state can 
©rder the person who thus assails him to be taken and com- 
mitted to jail, imprisoned and maltreated and degraded, as was- 
the lot of Mr. Turner at the hands of the respondent in this in- 
stance. 

There is a law of libel as well as other laws. It is to be 
enforced through courts of justice as others are ; but that a 
man can be taken and incarcerated instanter without trial,. 
because he has said hard things of a public officer is a new- 
doctrine of scandaliwi magnatimi never known in this country 
©r even in that from which we derive our institutions. 

The fourth article alleges that the respondent did procure 
and command G. W. Kirk and Burgen, his so-called military 
©ificers, and other evil-disposed persons to seize and imprison. 
divers good citizens who are named, and are residents in the 
county of Caswell. And the proofs are in substance the 
same as those applicable to article second. 

The fifth and sixth articles charge that whereas, a citizen 
®f Alamance and sundry citizens of Caswell had been arrested 
v^ithout lawful authoritj^ and by this armed force thus unlaw- 
fully raised, the person thus arrested made application to the 
chief justice of the state for the writ of hctbcas CGrjnts—that 
great writ of right vv^hich Doctor Johnson, a century ago, 
said was "the single advantage which the government of 
" England had over that of all other countries," and w^hich 
Lord Macauley, in our time pronounces to be the most strin- 
gent curb that legislation ever imposed on tyranny. It is 
the right which every man has, who is imprisoned, whether 
gi the instance of a private individ;Ual or of a public fumctionaiy, 
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to be brought before a judicial tribunal immediately, to the 
end that the ce.use of his commitment may be inquired into 
and that he may be enlarged Avithout or with bail, except in 
cases of capital crime where the proof is positive or the pre- 
sumption of guilt violent. This great remed}^ is dear to the 
American people. It is the tenure by which they hold their 
liberties. 

When that writ went out it was the state of E'orth Carolina 
speaking over the signature of her highest judicial ofScer, com- 
manding George W. Kirk to bring before him the bodies of 
Adolphus G. Moore and John Kerr, and others whom he was 
alleged to have in custody, in order that the cause of their 
capture and detention might be inquired into. It was sent to 
Kirk. What answer does he make ? He contemns it and 
defies it. " Such papers are played out—I am acting under 
" the direction of Governor Ilolden. I am holding these men 
" under his order. I don't intend to surrender them to the 
" order of the chief justice. I intend to obey only a military 
" superior. I am a military man, and I do not intend that the 
" civil ofiicers of this state shall inquire into this matter at all. 
" On the contrary a court has been appointed by the governor 
" for their trial." He not only refuses to surrender these per- 
sons to have their cases examined by a lawful court, but he 
announces there is another court, vrhich it appears clearly from 
the evidence, was- to be a rjjilitary commission, and 
that those persons were to go before that court to 
be tried. And yet these things occurred in the state 
oi o^Torth Carolina—a state with a constitution a century old 
which had guaranteed the'privilege of the writ oihciheas coYpus- 
in all that time ; and which those who framedit had had guar- 
anteed to them for centuries preceding. A military officer pro- 
claims that he will not surrender these citizens, nor bring them 
before the court to have their case inquired into. He is not con- 
tent with that justice which the constitution and the laws have 
provided but he and the governor have got a justice of their 
own, "sharp, quick, and decisive,"  I think are the words— 
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pomething out of tlie usual channel. They intend fliat these 
men (among them, those of the highest esteem and reputation in 
their respective counties) against whom no crime had been im- 
puted, in any legitimate manner, shall not be tried by the or- 
dinary courts of law, that they shall not have a judge and jury 
to pass upon their case, but that they shall be tried by a mili- 
tary commission, which, as it turns out in the further develop- 
ment, is to be composed of newly fledged generals, and colonels 
and captains, without commands, or boundaries of authority, 
appointed by the Governor in order that they might be detailed 
to seats in that court: Major Gen'l ^¥. D. Jones, Brig. Gen'l 
C. S. Moring, Brig. Gen'l W. E. Albright, Col. II. M. Eay, 
Maj. 'G. W. Hardin, Gapt. Eobert Hancock, aixl other high 
tanctionaries of this class, who were supposed to be superior to 
chief justices, judges and juries in that jurisprudence which 
Kirk was to administer as military justice under the orders of 
his chief What followed next ? By a grave judicial error 
the respondent was brought upon the stage by correspondence 
wmere he had no right to appear (the main design of haheds 
■Gorj)us being to protect men from oppression b}'- executi-ve 
power) and avows that he has directed that these men shall be 
detained notwithstanding the process of the court, that he has 
directed Kirk to arrest aiid detain them; and that they shall 
not be surrendered until he thinks proper to restore civil author- 
ity in the counties of Alamance and Caswell. 

That is tlie avowal made by the chief magistrate of Ifortli 
Carolina in reply to a command in the name of the state by its 
highest officer to Kirk ; (which is equally a command to all who 
had control over him) to bring these men before the chief jus- 
tice in order that the}'' might have their case enquired into ;— 
Tiot that they should be turned loose necessarily, but that it 
might be shown whether they were guilty or reasonably sus- 
pected or innocent; and if they were just grounds of suspicion 
that they might be permitted to give bail. But no. Kirk says 
they shall not come, and the respondent avows that he will not 
permit th^m to be brought until such iime, as he thinks proper 
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to restore tlie civil authority in the counties in question. And 
he does not say that then they shall come before the chief jus- 
tice. For although it may be inferred that he desired it to be 
understood by tlie chief justice that they should in time come 
before him, lie is at the same time carrying on a correspondence 
" aside " with Kirk, in which he tells him that a militarj' court 
is to sit for their trial on the 25th of July (it is now the 16th 
or 17th) and subsequently, lie writes that although it was post- 
poned fi'om that time, it would certainly be conyened on the 
Sth of August. This double dealing was carried on that while 
the judicial officer is entertained with tlie idea that these pris- 
oners may eventually be brought before him, Kirk is advised 
of tlie names ot six or seven leariifed members of the court and 
that his command will furnish six or seven more: that the 
court would certainly assemble and. try the prisoners. And it 
is implied of course, that such as of them as this court found 
guilty were to sutler death by hanging or shooting or such penal 
ties as this wise military commission should impose. And then 
perhapsit was intended to re-open the correspondence with the 
chief justice, by advising that the writs of haheas corjnis had 
abated by the death of the applicants. 

I say, Mr. Chief Justice and Senators, that tliere never has 
been such .an outrage on the constitution and laws of any free 
country. I say that a military officer, a major-general for 
instance in the army of the United States who should have 
acted as did the governor of this state in refusing to obey the 
habeas copjnis and going on to provide a military commission 
for the trial of citizens that he held in defiance of the writ, 
if tried by a court martial, would have been sentenced to be 
shot. At least he would have been deprived of his com- 
mission and probably even of his life. Such an outrage on 
the constitution, and upon our instinctive ideas of personal 
liberty, would not have been tolerated by even military jus- 
tice in any court either in America or in England, a moment 
longer than should be necessary to enable a court to ascertain 
the  truth ,and   pronounce judgment.    To   make  arbitrarv 



2283 COtTET  OF  IMPEACHMEITTS'. 

arrests of the best citizens, without any legal accusation was 
bad enough : to disobey and contemn the writ of habeas corpus 
issued to inquire into the cause of their detention—to carry 
into effect "themost stringent curb that legislation ever im- 
posed on tyranny"—was an enormous aggravation j- but to 
attempt to supersede the whole code of criminal justice, with 
al^ its safe-guards to accused pesons, by the agency of learned 
judges and jury trials, and subject civilians to condemnation 
by a military commission, a court as Mr. Webster charac- 
terized it "appointed to convict," selected by the governor, 
was an infatuation in guilt, without a precedent or parallel. 
Although there has been a studied attempt "So conceal and 
suppress the evidence of this iniquitous design, it plainly 
appears in this cause, that the machinery was all prepared 
and the plot matured for this inquisition of blood. Having 
para'ized the judicial povv^er of the state by intimidation the 
respondent v\^as in full tide towards the successful accomplish- 
ment of this design when he was interrupted by the beneficent 
and resolute interposition of his honor Judge Brooks, the 
district judge of the United States. 

Mr. Chief Justice and Senators, the nest allegation is that the 
respondent arrested John Kerr and a large number of other 
persons, charging a good deal of the same matter as in the first 
article without the allegation of having proclaimed insurrection, 
and that he refased to bring them before the Chief Justice in 
the same manner that he refused in the case of the Alamance 
prisoners. 

The 7tli article charges that he raised an unlawful force, and 
drew large sums of money from the treasury for the purpose of 
sustaining that force contrary to law. 

The 8th article charges that vrlien a citizen of the state, a 
tax-payer in the name of himself and other tax-payers of JSTortli 
Carolina, applied to a court of justice alleging that these 
monies were about to be improperly disbursed in paying off 
this unauthorized force, and an injunction had been granted by 
a judge restrainijig the person, in whose custody the money had 
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been placed, so that the matter could be kept in suspense till 
there should be a judicial investigation, the Governor thought 
proper to cut that gordian knot also with the sword. He has 
no use for the refinements of judicial decision—no care as to 
what ecpiity in its injunctions may decree, but in a summary 
way he chooses to take the defendant out of court, or to take 
the money out of the hands of this defendant, and put it in 
other hands before a new restraint can be imposed against its 
■disbursement—another contempt of a court of justice^ not 
however so great or so enormous as the refusal to permit Kirk 
to obey the writ of /mheas corjnis. 

These, Mr. Chief Justice and Senators, are the charges which 
.are made against the respondent, and I submit that he is guilty 
upon them all. 

I have already said the respondent admits by his answer that 
he did arrest all the citizens named in these articles; that he 
did commit the acts charged as the gravamen of the offence, 
.and he says, that he did it by reason of their being persons 
suspected of crimes, residing in counties which he had de- 
clared in a state of insurrection. Let me ask again what evi- 
dence has he brought forward against any one of them. Were 
they guilty of assassination, or other offences which are de- 
nounced in his proclamation ? And if they were suspected, 
-could they not have been readily arrested by process from a 
civil magistrate ? He aggravates the maltreatment and the 
injury done them by imprisonment and torture, and stands, 
before this high court as an accuser, yet not sustained by a 
particle of evidence. And, let me remind you here, senators, 
that men are not condemned in this country by classes. Every 
man stands before the law upon his individual conduct, not 
upon that of the neighbors around him. Each is to answer 
tor himself. The taet that a crime has been committed in a 
neighborhood, in a county, or in a state is no reason why the 
first citizens of that neighborhood, or county or state who 
happened to be met by an avenging power shall atone for it. 
The freedom of this  country requires tliat, before  any person 
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sliall be arrested or brouglit to trial lie shall have an oppor- 
tunity for an investigation ot tlie charge before a judicial mag- 
istrate, and that his gnilt shall be shown, to the extent at least 
of probability: and that then he shall have a proceeding before 
a grand jury to determine whether it is worth wdiile to put him 
upon his trial, and a final trial before a petit jury of his peers 
to determine his ultimate fate. 

I have shown, on a former occasion, and. I shall not repeat 
the argument now, that the executive of the state has no power 
to make arrests; that in. the distribution of powers under our 
constitution, the legislative, executive and judicial departments 
of the state have each their several duties and powers : that the 
personal liberty of the citizen is under the especial care of the 
judiciary—and whether the matter may pertain to the arrest of 
persons accused of crime, or the enlargement of those com- 
plaining of having been illegally captured or detained, the 
question is solely of judicial cognizance. I cited to you 
authority to show that the King of England could not authorize 
the arrest of the meanest of his subjects on his warrant or 
order : that while " the King can do no wrong." according to 
the British constitution, and cannot bemads to atone for such an 
act by indictment, or in damages, yet the man who should 
undertake in his name to arrest the meanest subject of the 
realm would be liable to indictment and an action for assault 
and battery. I have read authority, also,., that when the courts 
of justice of the country are open it is a time ot peace—and if 
there be a time of peace the executive has no powei* to make 
arrests by military force. 

As to the matter of making arrests,, it is hardly necessary 
before so intelligent a tribunal as this to call attention to 
those numerous provisions in the declaration of rights in- 
tended for the security of personal liberty. It is there de- 
clared that haljeas corpus shal^ never be suspended y 
Miat no man shall be arrested upon a general, warrant,. 
that no man shall be deseized of his liberties or privileges- 
except by due process- of law \ and other declaratiQQS to tlis- 
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same effect are accumulated in order that this great subject of 
personal liberty shall not be misunderstood, and that he who. 
runs may read. After all that has been proved, I am yet in. 
doubt whether the magnitude of the offences committed by 
the respondent is fully realized ; tliat it is not distinctly seen, 
that every essential security for the freedom of the citizen in 
the declaration of rights, over and besides the privilege of 
habeas corpus, were set aside and annulled. Violent arrests 
by rude, soldiers, colored and white, without the presence of 
any peace officer, without any semblance of legal warrant— 
bail refused—habeas corjp^is defied—confinement continued. 
—torture by imprisonment—torture by threats of speedy 
death of the prisoners and of their women and children as 
well, with the burning of their dv/ellings in certain contin- 
gencies, and no hope held out of ultimate deliverance except 
through the tender mercies of a military court. And even 
after new light had dawned from an unexpected quarter by 
the issue of the writs of the federal judge, then thi'usting a 
part of them into tlie common jail amid filth and vermin, as if 
to consummate the last act of revenge and degradation before 
the victims are wrested out of his hands. 

Senators,, the atrocity of these crimes could not but call into 
exercise the power of impeachment,, which has slept for a 
century in North Carolina- 

They arc without official precedent within that period in the 
history of Am.erica or England. Our position then, is, that 
there was no insurrection in the counties of Alamance and 
Caswell. The governor declared insurrection when none 
existed. Doubtless thei-e had been crimes committed in these 
counties, a few of them of a very flagrant character. These,, 
neither the board of manrgers nor their counsel have any dis- 
position to palliate or excuse, whenever the perpetrators can be 
traced out or identified. But the abhorence in these cases of" 
great aggravation, has been made much less intense, by reason 
%i the exhibition of the long procession of the alleged wrongs, 
sf harlots, adnlterei^s, thieves and otlier vicious characters, not 
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nnfrequentlj subjects of unlawful treatment in any com- 
munity, by whicli they have been accompanied. To repeat a 
saying of Bonaparte, much " foul linen has been brought out 
to be washed in public." I trust no inference will be drawn 
from this, unfavorable to the general state ot records in these 
counties; since it is apparent that every scene of low vice and 
petty crime there, has been searched by the respondent to 
swell the throng of sufferers from imlawful outrage, and to 
sustain his charge of insurrection, made against the whole 
people. Doubtless he has brought forward all of this descrip- 
tion ot chara.cters, that could be found, and it is fair to presume, 
that the whole herd has been presented before this court. He 
would even exalt into mart_yrs, the abandoned votaries of lewd- 
iess, who confess their faults in this public assembly, and ac- 
knowledge that they got no more in the way of punishment 
than they deserved. Great pains have also been taken to show, 
that no prosecutions had been instituted for the outrages com- 
plained of, and the inference is sought to be drawn, that tliis 
resulted from fear of farther violence ; and that in some cases 
the sufferers left the county from apprehensions of this nature—■ 
some abatement must also be made in the cases on this head, 
since it is manifest, that no small number of the alleged 
sufferers were unwilling to enter a court oi justice, had exposure 
and punishments of them^selves for vice or crime should ac- 
company or follow the vindication of the wrongs, of which 
they complained. 

But it is perfectly manifest that when that proclamation was 
issued on the Yth of March, 1870, there was no insurrection in 
Alamance. There had j ust occurred an atrocious act of assas- 
sination ; there had also been a number of lesser offences before 
that time; but as to the eleven thousand people in the county— 
as to the great majority of the citizens there is no evidence that 
any individual of them participated in these crimes, save in the 
<cases of some of the misdemeanors, and these could have been 
dealt with by the courts of justice as suchcases require. But 
there is evidence before you that the state of society there was 
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jgenerally tranquil, and so far as regards the colored race for wliom 
the respondent appears to have manifested so much interest— 
their relations with the whites were peacefnl and friendly ; the 
usual business relations existing between them, work being given 

■on the one hand and compensation on the other, either in money or 
by a share ot the productions of the labor. And if there had been 
any state of society requiring military inteiq^osition, military 
aid was there ready. Simultaneously with this proclamation by 
the governor, there went to that county and encamped at its 
-court house, and stayed there five or six months, a company of 
troops of the United States. TVith this company stationed at 
the court house there was perfect tranquility in the county. 
tFrom that time forward crime ceased. There is no evidence of 
the commission of a single criir:.e of auy nature, from the time 
ithe United States troops arrived there, until Kirk's departure 
if I may except the single case of Puryear who disappeared 
"within a week or two after the arrival of these troops. With 
ithat exception, there is no evidence before this court of any dis- 
■order whatever and no semblance of anything approaching to in- 
surrection. And when the proclamation of insurrection was 
issued it was issued, not with a view to the condition of thino-s 
then, but to what subsequent events might develop as expedi- 
ent for the party ends whichthe respondent had in contempla- 
tion in the course of the summer. 

What is insurrection ? What is the meaning of placino- a 
■people in insurrection ? We have had some experience on the 
•subject during the recent war. Certain states or sections were 
declared by acts of Congress to be in insurrection. What fol- 
lowed ? Why, military lines were established, intercourse 
between these sections and the people on the other side of the 
lines ceased and the public law in relation to the treatment -oi 
enemies was enforced against them. The people thus denounced 
were treated for the time being as if not a part of the natioEaO. 
family. But what did the governor's proclamation in Fthis 
instance amount to for three month's aftei- it was issued-? ISTo 
.more than .the paper on which it was written. From March 

147 
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7th, when it bears date, down to June 6th, when another procla- 
mation was issued, it was treated by himself as of no significance, 
and np to the 15th Jnly, vrlien Kirk went there and commenced 
his arrests what was done towards these people indicating that 
they were regarded-as in a state of insurrection, and were ta be 
treated as insnrgents ? I^othing at all. They bought and-s©id, 
they transacted all business as usual, they went and came and 
held their usual intercourse over these county lines as iP no 
proclamation had been issued. The judge-of probate of the 
county kept open his court, writs were executed and returned 
to court, regular terms of the superior court' were held, cases 
were tried if there were any for trial—-ci'vil amcl criminal—not 
a word heard in regard to an insurrection or in regard to the 
people of Alamance being ou a diiierent tooting from any other 
people in jSTorth Gasi'olina, uniil the arrival oi Kirk's command 
among them on the l'3th of July. The proclamation,had been 
issued merely as a preparatoiy step to the violent, threateniug 
and tyrannical course of action, to be adopted just before and at 
the time of the election in July and August. This proclama- 
tion went forth. But what then ? Why, nothing more than 
if it hadn't gone forth, l^othing was done to distinguish these 
peoplo fi"om the people ot any other county in the state. Every 
Hiaji'was in the enjoyment of the same rights he had before, 
and all the intercourse across their county lines on each ot 
the four sides was carried on precisely as it had been in prior 
time. 

Then 1 say this proclamation was issued not with^the vievf of 
any present effect but that the governor might be in aposii:ion 
as military, men would say, to>bei-eady for- operations towards 
the first Thursday in- August and^' at as convenient a peiiod 
before that time as the troops that were intended to be raised 
eould^be Irrought into the field. It was a proclamation Mdthont 
any results, with none of its legitimate consequences being 
insisted U])on, until midsummer, and then, it is used not as a 
means of security and peace to the country, but as a cover and 
a.licon&e for the outrages, of. a lawless soldiery headed by eqvmlly 
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lawless and' unprincipled ofiicers. Meanwhile tlie company of 
United States troops- which arrived early in March were still 
at their-post, within a stone's throw ot the courthouse, keeping 
guard against any recurrence of violence or disorder, and quiet 
reigned throughout the country. Moreover, the regular term of 
the superior court, having jurisdiction of all crimes, had been 
recently held: criminal trials had taken place, and judgments 
ot the most serious nature had been pronounced, and were in- 
the course of being carried into execution, the governor's pro- 
clamation of a state of insurrection in the county notwithstand- 
ing. 

In this condition-of aflairs, this state of quietness and order,, 
as if by an after-thought, long subsequent to the proclamation,, 
Eirk's expedition, compoaed of " desperate and lawless men," 
as has been fully shown by proof—a body of men, r-alculated to- 
produce disorder and provoke violence and resistance any- 
wheroj is- suddenly gotten up ; and'his-men turned loose upon 
the people w'ithout any warrant of authority, except secret orders 
and lists of names furnished by tlie-respondent as governor, to 
seize, vilify, impiison, torture and maltreat all- whom he had 
denounced as proper subjects for such usages-,. 

Why, with the United States troops therc^. where there w^as 
no resistence, and really no need of any militfery force, it was 
i!ke calling coals to l^Tewcastle—it was more—it was jailing 
Pelion on-Ossa to raise and send tliither, five hundi'ed more 
armed men under Kirk. And the sequel proves- that they 
w^erenot sent to^act in the preservation of order and' the en- 
forcement of the lavf,.but to override-and subvert the law; to 
deal with the people, as Sir-Francis-Htead, in a work of his on 
military topics, tells us conc^uered cities are dealt with, when- 
delivered- over to be sacked by victorious armies. "Without 
law and against law, from the mere caprice of the governor, or- 
upon the accu&ation of detectives-and'informers, wdiose names^ 
are not yet known, the citizens are pouncedaipon as if they had 
been decreed to such a fate; domiciliary visitations are made 
into all sections of the country by armed: bands of white  audi 
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colored men intermixed, no process sliown, no questions asked / 
■except to identify the persons sought for capture ; and irom 
'eighty to one hnndred men, in the county of Alamance alone, 
many of them the most exemplary characters in their several 
icommnnities, were taken without notice, at any lionr in the 
day or night, in many instances with horrid oaths, imprecations 
.and threats of instant death, and hurried off to prison at a mili- 
tary camp. ISTo explanations are given, no inquiries answered 

■except by fresh insults. 'No time allowed for changes of cloth- 
ing; from that in wliich they had been surprised while threshing 
-their harvests—and they are to be detained, in defiance of 
.habeas corjnis, in mysterious reticence as to the doom impend- 
ing over tliem, except the_y had been placed outside of the pro- 
tection of the civil law and were to undergo the ordeal of a 
military commission—some, as in the .ease of that decrepid man 
and worthy citizen, Henderson Seott^ were permitted to pay 
their way out by a douceiiT of fifty dollars in cash to Lieut. 
Col. Burgen, the commandant .at the post, and others by barrels 
or other measures of Whisky, as in the instance of the Messrs. 
^Curtis, to the same liigh functionary. These means of deliver- 
.ance from the emissaries of the governor, then dominant over 
that devoted country, were far more potential than haheas 

■corpus^ the great boast of American jurisprudence. 
ISTow, for ¥/hat purpose were these troops of Kirk 

levied, and saarched to that county ? Certainly not to 
aid the civil authr>rity. That had met no resistance; and if 
it had, the U. S. troops were ample to sustain it. They went, 
as if in a campaign purely military, and against so many In- 
dians who were alleged to have committed hostilities, and whom 
the}' were going to chastise as a tribe, by fire and sword, M'itli- 
>out distinction of persons as t® guilt or innocence. If there 
was any other object of the expedition, to be inferred from the 
manner of conducting it, besides this, of reducing the people 
to desperation and provoking them to resistance and war, it 
would seem to have been, the procurement of evidence of crimes 
iilready committed, by duress and torture, ^ practice forbidden 
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by tlie common law from the earliest ages. And tlie feeble' 
admonition of tlie respondent to Kirk by letter when he' 
heard that the witness Patten had been hanged by the neck by 
Bnrgen, to extort confessions^ i& prefaced by the information^ 
that such evidence would be wo?th nothing, and is so pointless- 
of reproof, as to amount to more- tliaii halt an approval. The 
I'espoudent says in his answer that the civil law had failed of 
effect—was incapable of detecting, and' punishing crime; and 
therefore he resorted to the military. Is there any rule of law 
known by our system by which military power is able to obtain; 
evidence in cases of crime imputed to citizens, which the civil 
courts cannot elicit, or by which the governor is to superceie 
the civil authority in cases where offenders cannot be discov- 
ered by legal evidence ? The wliole pretension is but wicked, 
and wanton usurpation. 

And the subjection of the three witnesses, Murray, Kogers 
and Patten, to torture and intimidation by threats of instant 
death by the rope and the pistol in the dark ess of midnight,, 
in a solitary wood, as practiced by Burgen, was but a part of 
the plan concocted when the respondent and his partisans 
determined on raising such a force and setting on foot such 
an expedition. Although an officer in the regular army 
under Scott or under Sherman would have forfeited his life,, 
or at least his commission, by thus maltreating citizens who 
were his prisoners, Burgen suffers no penalty for these fiend- 
like atrocities. On the contrary, it is in evidence that after 
the whole matter became public, the respondent writes tc 
Judge Bond to come to B,aleigh and see if he eould not be 
released from the imprisonment to which, by reason of these 
military cruelties, he had been subjected^ by Judge lirooks.. 
Entertaining the opinion that the respondent could not 
justify his conduct in raising this armed force in a time of 
peace, and making arbitrary arrests of men on his own order 
as governor of the state or commander-in-chief of the militia^ 
I moved in an early stage of this trial to exclude much of the 
®vid&nce offered by the defence ; because, in ca^nse of a plain* 
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(and palpable violation of the constitution, such as is here 
imputed, in disregarding and overriding all the most essential 
principles of our declaration of rights, the proof proposed t© 
be introduced did not amount to a justification. The court, 
however, admitted tk^e evidence of numerous violations of the 
law in Alamance and Caswell, but the establishment of any 
justification of the cause oi the respondent in the matters 
charged in the articles of impeachment is .as far off as before. 
'The question still remains, whether the ;governor of the state, 
who has been guilty of most unlawful acts by equally unlaw- 
ful means, can plead in his defence that his intentions were 
pure, and that there was a necessity thus to act for the 
|)reservation of the public ipeace. In the first place the 
constitution provides for a state of public disturbance, and 
even of war, as well as for times of tranquility; and the 
I'nles of personal security, freedom from ai-rest, except upon 
warrant and probable cause of guilt shown before a judicial 
magistrate, uialess in times of actual resistance to the law, when 
the courts of justice are not open, obtain under all circum- 
stances. Th-ere is no necessity which can authorize the execu- 
tive to assume tlie exercise of judicial power and seize the 
persons of citizens by its own discretionary order. But in the 
next place, the pretended necessity did not exist. 

There v/as no insurrection in the county of Alamance. 
That tlie respondent admitted by the fact that he did not proceed 
against her people as insui"gents until nearly four months after he 
had issued his proclamatixjii; it is also proved by the circum- 
stance that a militarj^ force of the United States, sufficient to pre- 
serve order and maintain the peace, was and had been in that 
county from the very date of the proclamation, and in all this 
time there had been quietness and order. Kirk's force then 
was sent into the county for no purpose of peace, but to de- 
grade and if possible to incite the inhabitants to resistance to 
his authority, to bring on a collision, to produce confusion, 
and thereby affect the pending election. It was sent not as a 
i^ilitary force to aid thejposse comitatus, to assist in the execu- 
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tion of the law, but for tlie purpose of being set on the people, 
as blood hounds were brought from Cuba and set upon the 
Seminole Indians in Florida. It may be alleged that they 
were set npon bad men. The law recognizes no such instru- 
ments to be employed for making arrests even of bad men, 
while the civil autiio-rity was in the exercise of its functions. 

But who have been proven to be bad men ? Did they find 
evidence ■against any one of those eighty-odd in number who 
were arrested, to bind him over for a crime ? JSTot a word of 
it. JSTO proof was attempted on the return of the liabeas corpus 
writs. And in the searching examination of a hundred wit- 
nesses made here, have they found evidence upoa which any 
man that was arrested could be charged with participation in 
murder, assault and battery, or other crime? lNro,sir. Ivirk 
seems to have been sent out in a mere spirit of wantonness 
without regard to guilt in any individual case, but to deal witL 
the whole community as if every man was-a malefactor : guilty 
even of murder by a&sassiuation. 

-But 4t is .said tlie resjjondent declared the county in a state 
of insurrection under the act of January, 18T0, and that hav- 
ing so declaimed it, he might, by authority of this act, treat all 
citizens as insurgents. I have suggested, senators, for your 
consideration heretofore, that the act ot 1S69 and '70 was in- 
tended as a warning to the people of the county, and operated 
as nothing more than an admonition; because the contrary 
construction makes it a highly penal act, while the language 
employed gives authority to the governor merely to declare the 
county in a state of insurrection, and to call -into service the 
militia to suppress insurrection. But ne consequences of such 
a declaration are set forth. The act does not go on to say that 
the whole of the citizens in the county shall be treated as in- 
surgents, whereas the acts of congress passed during the war 
declare that when a state or part of a state is declared in in- 
surrection mtercourse should cease, lines should be established 
of separation, and 'tliat the people thus cut off should be no 
longer treated as apaj't of the people whoare friendly to the gov- 
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ernment. But if tliis construction be not tenable the inaction of 
the respondent for five months after, issuing the proclamation 
as to Alamance, demonstrates'that he did'not believe there was 
insurrection nor did he intends to act npon. the presumption that 
there was—not until the 15th of July succeeding does he give 
any intimation that a state of insurrection will be insisted on in 
the condition of the-inhabitants. He then opens a military 
campaign against them—^lie proceeds to make arbitrary arrests 
and haughtily refuses to show any authority or assign any canse 
for depriving men of their liberties except executive orders. If 
he had anything to charge against Bingham, Mebane, the' 
Scotts, and the long catalogue of others, among whom will be' 
recognized many of the most respectable names in that region; 
of the country, it had never been suspected before, and has not 
been proved since, but he tells this court in his answer that he- 
arrested them all as "snspected persons." If thathadbeen true- 
the least he should have done was to deliver over his prisoners 
as early as practicable to the civil authority. And here let me 
remark that it is the duty of the judiciary, in. such cases not to 
be content with a proclamation on paper. But if a citizen com- 
j)lains that he has been restrained of his liberty, the judiciary 
should enquire whether there is insurrection upon a proper- 
traverse of the return to a writ of habeas corjgus, and should, 
liberate him from custody if his imprisonment be unjust. It is 
a great measure of our law \k\2^\.\vi. jiidicio non cretitin 7iisi juru- 
tis—in jnatters of judgment credit is given to no one except 
those who are sworn; An official communication avowing that 
he has authorized such things to be done in violation of the 
itights of the citizens is not to be treated in a court of justice 
as upon the filing of an affidavit. A peer of England may sit 
and try liis peer without taking an oath. He may, I believe, 
according to the old practice, put in an answer in chancer}^ 
upon his honor, but if he wishes to arrest the meanest subject 
of the realm for poaching his m-anor, disturbing his game or any 
trilling crime, he must make an affidavit and incur all the ]3en- 
alties of perjury.    So the governoi: of a stcite. or. any other offi-r- 
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{ji'al who seeks to justify tlie detaming of any man micler arrest, 
must be sworn before lie can ask the judge to consider him as 
responsible for the matter and to contin>ue the imprisonment by 
his authority. 

I beg leave to call the attention of ^ie court to a case on this 
head in the American Law Eegister, Congress had suspended 
the writ ot habeas corjms, or authorized the president to sus- 
pend it, in the year 1863, and it continued suspended until after 
the surrender of the southern araiies in 1865. A man who had 
been imprisoned under the president's order, in July 1865, ap- 
plied for the writ cf haheas e&rpus. The writ was awarded 
and when he Avas birought before the judge, the person who 
detained him made return that he held liim under the order 
of the president under the act of congress oi July, 1863, which 
authorized the president by his order to detain persons " during 
the present rebellion." A judge of the supreme court of Penn- 
sylvania, who had awarded a writ determined that he would 
take judicial cognizance of the real state ol facts and ascertain 
whether the rebellion had not ceased. The southern armies 
had been surrendered, the war was over and he liberated the 
prisoners, I cite the case of the Commonwealth on the rela- 
tion of Cozzens against 11. A. Frink, page TOO, of American. 
Law Register.    The marginal note reads as follows: 

"• The rebellion being ended, the authority of the president, 
'•'under the act of 3d Ma-rcli, 1863, to-suspend the privilege of 
" the writ of haheas cot'jpus has expired^ 

I read from the caser 
" The relator, Cozzens, having been tried by court martial, 

" for frauds in connection with contracts for furnishing supplies- 
" to the war department, and the proceedings having been 
" transmitted to the department, was arrested by the provost 
"'- marshal, whereupon he sued ont this writ." 

The return was as follows : 

To the Hon. JAMES TIIOMPSOJJ", 

Judge of the Suprevie Court of Pennsylvania;, 

" Theundersigned, one of the respondents in the within writ, 
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"-respectfully .makes return thereto, that the relator, "W. B. N. 
"^Cozzens, was on the 29th of June, inst., arrested by order of 
"'this respondent, and is now detained hyhim as a prisoner. 
" under the authority of the president of tlie United States, and 
" that the other respondents raenti-oned -in said writ are officers 
"'-and clerks under tliis respondent, -and-further sayeth not. 

" II. A. FumK, 
Col. and Provost MaTshal of Philaclel/phia. 

" July 5th, 1865, tlie following opinion Vv'as delivered by 
'*' TnoMPSo>^, J.—This return is partly in accordance with the 

"act of congress of the 3d of March, 1863, § I, that whenever 
" the privilege of the writ of Jtabeas corjnis shall be suspended 
" by the president under the authority of the act, no military 
" or other officer shall be compelled in answer to any writ of 
" ha/jeas corpus by authority of the president, but upon the 
"certilicate under oath of the officer tliat the prisoner is de- 
" tained under and by authority of the president, further pro- 
"ceedings under the writ shall be suspended by the judge or 
" court having issued it. This section authorizes the president 
"during the present rebellion," whenever and wherever in his 
"judgment the public safety may require it, to suf^pend the 
"privilege of the wi-it of habeas corpus, and it is iH^ovided, 
"'that said suspension by the president shall remain in force 
" ' so long as said Kebelli<;--n shall centinue.' 

" On this return the important question is, whether on the 
'" 29th of June last the rebellion continued or not. 

" This is a fact to be judicially determined like any other 
"jfact. It is not for the president only, by proclamation to 
".determine this. He is not authorized to fix the status of the 
" country on this point by the act of congress. The power of 
" suspension depends on the fact of rebellion and its con- 
" tinuance. It ceases with the i-ebellion and that fact is as 
" much within judicial congnizance as is any fact under which, 
" rights exist and are held. As the privilege of the writ of 
^habeas corpus is a constitutional right of every citizen, we are 
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"■bound to observe a strict construction of every act which 
" threatens to deprive him of it. 

" We ihave an expression of legislative intent, which is plain, 
" that the suspension of the privilege of the writ is only to 
" contintie during the rebellion. When that ceases the right 
" ot the president to continue the suspension ceases. The 
" courts are bound to -grve to the citizens his right under the 
" privilege. There is nothing prescribed as to what shall be 
"itlie evidence df it. It is, therefore, to be ascertained like any 
'' ether fact, by evidence appropriate to such a fact. 

" There is abundant evidence in the current history of the 
" .times that the rebellion no longer continues. We know its 
" organization is entirely destroyed, its armies captured or sur- 
"Tendered, its officers imprisoned or paroled. In addition, we 
" know tliat our own armies are being as rapidly mustered out 
".as possible. The returning soldiers crowd our streets daily, 
" and we cease to look for battles and victories as events as 
" little to be expected as before rebellion commenced. There 
"is not.asing^le known body of men in arnis anywhere under 
" the once well known organization called the ' confederate 
" states of America.' It is completely obliterated with all its 
" forces. Civil government has been set up dn all the rebellious 
" states but one, and trade opened by the proclamation of the 
" president, with scarcely any restriction. Every fort, navy 
" yard and port is again under the government and entire oon- 
" trol of the United States; and wjnr has ceased every where in 
" the land. The time has arrived, therefore, when a return to the 
" enjoyment of civil -right-s, under civil government, must take 
" place ^nd when by express limitation the suspension of the 
" haheais mrp\i8 should cease." 

The judge therefore ordered- the prisoners to be discliarged. 
INTow I submit, according to that authority, it is not for the 

governor of the state of JSTorth Carolina to deprive eleven 
thousand people in one county and sixteen thousand in another 
of their liberties by an insurrection proclaimed upon paper; 
and that when the  fact is averred that no  such insurrection 



2298 eOtJET  OB'  IMPEACHltSB'TSl. 

existed triey\are entitled to traverse tlieallegatiouB-of" his agents- 
or of himself and to be released from custody if these allega- 
tions be fonnd untrue. But whether that be or not, it is appa- 
itent that in this case no such insurrection existed, that at the- 
time it bears date,-.the legal authority of the county was in full- 
operation. It is apparent that the officers of justice met with; 
no difficulty in SGrving process and that the only matter which 
required remedy was that certain offences had been committed 
in secret and the pei-petrators?- had not been detected. And 
the question is^ whether the governor can make an insurrection 
out of a state of facts like that; and whether, having proclaimed 
insurrection, he has a right to go and arrest anybody that he- 
happened to meet, no matter whom, and hold him in custody 
and make him. atone for crimes' which have- been committed 
by others. But if the- statute bears the construction for which 
the respondent's counsel contend, and he had authority to arresti 
according to his- judgment, he should be impeached and re- 
moved from, office for a gross abuse of that power. It is' 
said the power was discretionary. Granted, for the sake of 
argument. If he abuses discretionary power he is as miuch 
liable to be impeached for it is as for any other' malad- 
ministration : and it may involve greater criminality than 
other acts of malfeasance because of his taking advantage of 
a trust reposed in him to the injury of the people over whom- 
he has been appointed to rule,. Ho has a discretion to grant 
pardons; but, if he grants a pard-on from a corrupt motive he- 
i^ liable to be impeached for it. So a judge has a power to. 
grant new trials;: but if he grants one from a corrupt motive,, 
he is liable to be impeached for it and to be expelled from office. 
So with all other public trusts constituting the offices of govern- 
ment. And here it is proper to remark that the claim set up in 
liis answer at page 25, that his actions within what he conceives 
to be his constitutional sphere, are not to be questioned by any 
other department of the government, is a pretension altogether 
misapplied when he undertakes to assert it against the authority 
of this high court of impeachment.    It reads : 
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■" Fnrtlier answering, tins respondent says tliat the constitii- 
'" tion o± xS"ort]i Carolina and the laws then in force, vested in 
" the government thereof a discretionary power to declare a 
" county to be in a state of insurrection, whenever in his judg- 
" ment the civil authorities thereof were unable to protect its 
•" citizens in the enjoyment of lifie and property, that full faith 
•" and credit are to be given to the action of this respondent 
" as governor of North Carolina in declaring as aforesaid 
'' the counties of Alamance and Caswell in a state of insur- 
" rection, and he submits and insists that his said action cannot 
" be questioned by any other department of the government." 

I admit that any other depa-'-tment of the government in the 
usual course of administration will not call in question a pardon 
he grants. The judiciary will allow the pai-don to be pleaded 
.and give the individual the benefit of it; but they may call in 
question the motives under which the executive granted the 
pardon, and may find that exercise of power as great a crime 
as any man can commit in office. So they may call into ques- 
tion the necessary propriety or justice of his making procla- 
mation of insurrection, of his sleeping over it for four months., 
and then proceeding witli an army le^'ied contrary to law, to 
arrest men of the highest -character, on pretence of their com- 
plicity in crime, a charge, 'of the truth -of which he has at no 
time adduced any proof, and oppressed and Avronged them in 
the manner detailed by the evidence in this case. The repre- 
sentatives of the people upon impeaohment have a right to 
question the exercise of .the power of any oflicer whatever, it 
matters not whether it be a discretionary power or any otheir 
power. If the}'' find its exercise has been attended 
with a corrupt motive, they have a right to treat 
it as a crime, and to punish it to the extent of the power of tlse 
impeaching court. I can only attribute the error into which 
the repondent's counsel has fallen in this particular, to the fact 
that the impeaching power has been so seldom brouglit into 
action under the government of this old and peaceful state. 
It is a position which cannot be maintainfid, and which is in 
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contrfiTvention of the very groundwoi-k on which tiie impeach- 
ments were founded in the cases of Judges Chase and Peck, 
and indeed of every impeachment that has been tried in this 
country. ISTobody questioned the power of Judge Chase to 
make the ruling which lie made in^ the case out of which arose 
the charges for which he y/as tried, though not convicted. K"o- 
body questioned the meve power of Judge Peck to fine and 
imprison Mr. Lawless on the contempt imputed to him, but the 
majority of th© senate were of opinion that the power had 
been improperly exercised-—not a sufficient majority to produce 
a conviction if is true, but there was no doubt with any one 
that it was an impeachable ofi'ence if the motive was corrupt. 

The respondent attempts to fortify his allegations that there 
was ground for proclaiming insurrections, hy going on to make 
certain other charges- against the people of both Alamance and 
Caswell, which he has utterly failed to-make good by proofs. 

He says in his answer: "That a majority of the white adult 
" male citizens of the said county of Alamance, and also ot the 
" county of Caswellj including the sherifi' of said county of 
"Alamance, were members of the Kuklux organizations afore- 
«' said." 

He has proved' no such thing ; not ten per cent, of the voters 
of Alamance,- and none of the voters of Caswell, have been 
proved to havediad any connection with such an organization. 
And as to those who had, it is proved by Jacob A. Long, the 
most intelligent and reliable witness of all those examined on 
this point, that the oj'ganization of the White Brotherhood was 
dissolved and) disbanded in Alamance in May or June, 1869 ; 
that it contemplated nodiostilifcy to the government or resistance 
to thedaws, and that its dissolution, was occasioned by the fact 
that secret crim.es had beeii c®mmitted which Avere charged on 
its members as-the perpetratoi's. Almost all the secret oft'ences 
proved were subsequent to the dissolution, and if not com- 
mitted by others, under the name of kuklux, as in the case of 
the colored party iinder Allen Paisley, were done by partly in 
their several.neighborhoods, without any general.concert and,. 
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SO ilii' as appears, without any political design. And there is 
no proof that any such organization ever existed in the county 
of Caswell. 

But there is another charge in this answer, a very grave one, 
made upon the whole people of these counties, which I am 
gratified to say has not been sustained by any proof. Dr. 
Johnson somewJiere remarks that " lie who accuses- all man- 
" kind convicts himself.'^ He who makes accusations against 
large bodies of people, will generally be found to be himself the 
author of a calumny. 

'' Grand juiies- refused to find true bills against members ot 
" said organization," says this answer. 

"Where is llie evidence of'any such thing? You have had the 
solicitor of that circuit here, what did he prove ? Why, that he 
sent a bill' of indictment tor a battery, by men in disguise, in 
one case, before a grand jury constituted of persons from both 
political parties of the county; and that it was returned not a true 
bill, and the foreman of the grand jury tells you that there was 
not a vote among all the members ot the jury in favor ot it. 
Kow the respondent's accusation is, not that the grand jury 
failed to find true bills,—that is not what is charged in his 
answer,—^but it would appear from this language that the solic- 
itor had sent bills which he was entitled to have found true 
bills ; and that they were returned not true. Sir, there is no 
evidence of any such thing—on the contrary, the prose&utor in 
the case of the bill which was ignored, Joseph Harvey, has been 
examined before this court and admitted here that he had been 
mistaken as to the identity of die parties charged by him with 
the offences in that bill; There has been noproof that any bill 
of indictment failed'to be found a true bilb which was sustained 
by proper evidence. 

But the answer goes on thus : 
'' Or if perchance any were found against such members, petit 

juries refused to convict the same." 
Is there an evidence of such a trial;?.   Is thv>re any pretence. 
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'of sncli a state of corruption as tliat in ,tlie counties referred tof 
Not the first partiole. 

" Magistrates failed to act." 
Well, tliey appear to liave liad a pusilaminous magistracy 

■in tlie town of Graham—in the persons of the two justices 
there, who say that they were afraid of personal conse- 
quences ; hut it must be remembered that the governor himself 
in the first place appointed magistrates for the county under 
the present system; an.d that his friends afterwards elected 
ithese, the only ones in the county who confessed that they were 
wider fear. Tet they would not resign and give up their places 
to men who would do their duty. It is not, therefore, for him 
to complain of recreancy of his own appointees and special 
friends. 

In a note to the old edition of Marshall's Life of Washington— 
-in the account of Shay's rebellion—there is mentioned a 
judge in Massachusetts, by name Cobb, who had been an officer 
in the revolutionary army. There was great excitement against 
judges and lawyers, and interruptions in many places to the 
holding of the courts. This judge, being informed that there 
was danger of a mob at a place wdiere it was his duty to hold his 

■court, and advised that it might be prudent not to attend, his 
propt reply was, " I am determined to sit as a judge or die as a 
p-eneral." Judo-e Marshall records this noble sentiment as 
worthy of the best characters in Plutarch, with evident satisfac- 
tion. That is the spirit that the judicial officers of this country 
must manifest if they intend to perform their duties to the peo- 
ple ; and if they do not so intend let them give place to others 
who do and the majesty of the law will readily prevail. 

These offices were not established as provisions for the in- 
*cnmbents, but to administer the law and preserve the peace 
of the community; and an uumanJy fear is no more to be 
tolerated as an apology for failu.re i-n duty in these important 
civil trusts, than it should be in <a soldier who deserted his 
j)0st on the approach of danger. 

Again, the answer continues,: 
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" The judge and solicitor of the district attended the courts 
*^ merely as a matter of form." 

I don't know what the judge would say to that. He has 
not been brought here, but we heard what the solicitor had 
to say, and he did not seem to think there had been any 
great cessation of justice in these counties. He said, there 
were many complaints of crimes committed by persons in 
disguise where he could not find evidence on which to found 
indictments. But to the C[uestion whether there were not 
also many complaints of arson, burglary, larceny and the like 
crimes done in secret where the perpetrators had not been 
discovered and prosecuted, his answer was, " Yes, a great 
many." "You could not find out who did them ?" ''Xo.'' 
So it was with these offenses. As to the soundness of the 
people of these counties, as to their integrity in the per- 
formance of their duties as jurors or in general as magistrates, 
there has been no proof of any tiling to their disparagement 
except those two justices of the peace who testified to their 
own personal fear. 

Mr. Stephen White, another justice and a republican in 
part};- association, though he thought the relations between 
the two races were not friendly but the contrary, yet says 
that he as a magistrate would at all times have issued a war- 
rant against any man if his accusers had come forward and 
made complaint according to law. 

The answer of the respondent goes on to saj- further, 
" That a reign of terror existed and the administration of 

"justice was wholly impeded." 
" In no one instance had the perpetrators of the crimes and 

''felonies herein detailed and set forth been brought to justice ; 
" men, obnoxious to the illegal organizations aforesaid, dare not 
" sleep beneath their roofs at night, but abandoning their wives 
" and children wandered in the woods till day. Murder stalked 
" abroad in the land, and those whose hands were red with the 
" blood of their victims remained unnoticed and unpunished." 

Meaning that they were known to the countv, but that they 
148 
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were not noticed or punislied as criminals. This Is all fine 
rhetoric, but what evidence have you heard of the facts alleged ? 
Are they not all either invented or grossly exaggerated ? It is 
not denied, and is far from being countenanced or approved 
bj the managers or their counsel in this prosecution, that niany 
illegal acts had been done by men in disguise in the county of 
Alamance, and a few in the county of Caswell, some of those in 
botli counties being of great atrocity; and that being commit- 
ted in secret, and usually under cover of night as well as under 
masks concealing the person, the offenders eluded detection 
and had not been prosecuted. But as to these grave iraputa 
tations of corruption in the nmgistrates, in the grand and petit 
jnries and the majority of the white inhabitants, so that justice 
could not be administeredin the courts, and that known murderers 
or other offenders were stalking abroad without arrest or pun- 
ishment, and that all this proceeded from a political combina- 
tion to overthrow the government or to counteract its policy as 
regards the colored population, they are gross calumnies, wholly 
unsupported by proof. 

Fortunately, senators, these things depend not upon what 
he has alleged, but what has been proved. 

It is not proved that any secret organization existeds at all, 
in the county of Caswell, and it is not proved that in the 
county of Alamance it affected the administration of justice in 
the least degree. 

!No doubt some of the victims of secret violence may have 
been deterred by fear of further consequences from attempting 
prosecutions, who were innocent of any offence. These com- 
mand the sympath}^ and would have commanded the ready 
assistance of all good men, upon prompt application for redress. 
There were others, according to their own acknowlement, and 
probably not a few, that have made no open admission, who 
conscious of their vices or crimes, and calculating the chances 
of their own punishment or exposure, concluded that it was 
best to submit without complaint. 

Others again, I speak now exclusively of the colored people, 
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taught by tlieir leagues that all the whites not of their political 
party were their enemies, a delusion of which their dema- 
gogees will not allow them to be divested, made only a clamor 
among their immediate associates or in the leagues, who 
readily caught up the affair to be reported to the governor, a 
leaguer himself, to swell the list of outrages in the next procla- 
mation ; but they sought no vindication by law. Whereas if 
they could identify the offenders, and had appealed to any re- 
spectable neighbor, they might have found friends who would 
have advised and aided them in obtaining redress. 

Henderson Coble, a respectable colored man, readily found 
such a friend in his neighbor, William Holmes, a former magis- 
rate, and upon his advice readily found the means of bringing 
to justice and consigning to the penitentiary the colored band 
calling themselves Kuklux, who wore the disguises and 
insignia of the order, (led by x\llen Paisley, a preacher, 
teacher and member of the Loyal League,) who had inflicted 
stripes upon him. But not so with the timid magistrates at 
Graham. Two or three cases are brought before them, where 
the offenders were successful in concealing their indentity, and 
all hope of success in such prosecutions is abandoned. " IN^obody 
Lad been punished," though many offences were rumored to 
have occurred, say these sworn magistrates of the law, and 
therefore they determined to issue no more warrants in such 
cases. Did it never occur to them that our law recpires the same 
activity on the part of those who have suffered injuries or claim 
its protection—diligence and determination on the part of the 
sworn conservators of the peace ? Surely no offender ever will be 
punished unless some one is produced to prove the offence 
against a person charged with it according to law, and unlesc 
magistrates shall do their duty in arrest and commitment; nor 
can grand juries or petit juries perform their office in subjecting 
criminals to punishment unless evidence is procured of the 
crimes^imputed. The real grievances which occurred in tlie 
counties in question, show great need of a reform in the agents 
of justice there, but none for ignoring the whole machinery 
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of the civil law, as was by done tlie respondent, making a 
military expedition into tliese connties as hostile provinces and 
substituting his orders for law, in plain violation of the con- 
stitution. 

The respondent seems to have set out in the execution of his 
high office with a morbid feeling of partizanship, and a dispo- 
sition to convert every crime in the calendar which occurred 
after his accession to power into some kind of political hostilit}^; 
and \'evy ungraciously, I think, goes back to the protest of 
Governor Worth at the time he surrendered the ofiice by the 
order of Gen. Canby, making a change in the government by 
the authority of congress and the elections held nnder its direc- 
tion. True, it is disclaimed on the part of tlie counsel that any 
imputation was intended upon the memory of Mr. Worth. I 
don't think any such disclaimer is made by the respondent in 
his answer. Yet I think the people of North Carolina, of all 
parties, now that he has gone beyond the "bourne whence no 
traveller returns,'' will say that his action in office was emi- 
nently useful and just, and even his exit from it was patriotic 
and fearless. But when he yielded up . the reins of authority, 
he did it in honor and good faith, and would, as would the 
friends he represented, have scorned any pett}^ annoyances to 
regular government, and much less have plotted its overthrow 
by violence. The idea that any man, at this da}", should be so 
mad as to suppose that the government of the state, and 
mneli more the government of the United States, could be 
overturned by force, is one that could enter into the mind 
of none except a person of diseased and distempered' 
imagination. It is not within the range of any sane man's 
calculations. Besides, all who take [a philosophic view of it, 
will, I think, agree that this republican S3'stem of ours, even 
though changes have been made in it that were distasteful to 
many of us, is now so much better than any other system 
existing in the world, that no man would think of changing it 
for another or incurring the hazards of anarchy for its over- 
throw.    On the contrary, the peoj)le expect to live under it, to 
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abide by it, to give to their constitution a fair and honest con- 
struction, to reform it in the particnLars in which it is not suited 
to tlieir condition, but without contravening the late require- 
ments of congress, or any curtailment of the rights of the colored 
race. This is the view of all intelligent men. And yet there is 
found throughout the respondent's answer a constant complaint, 
that the freedmen had not been allowed the free exercise of the 
right of suffrage; and that to secure it to them was a chief end of 
hi^s military expedition. lie states that" proclamation after pro- 
clamation has been issued." That is true. There have not been 
so many proclamations issued by a piibhc functionary since the 
days of Henry YIII. And what do they contain ? Do yon 
ever see in them the word " arson," " burglary," or " larceny," 
or any oflence except something that indicates oppression to- 
wards the colored people or to party men ? E'o^ sir. These pro- 
clamations are issued from time to time and there is complaint 
made that outrages are committed upon the person in many 
places. 

Parenthetically it is thrown into one of them that the res- 
pondent understands tliere have been some burnings by vjay 
of retaliation, hut the facts and dates are not given to show 
whether the personal injuries in the burnings were of prior 
occurrence. Both were great violations of the law, and an im- 
partial magistrate, desirous only of the public peace, would have 
been very careful in his enquiries, before he assumed that the acts 
of incendiarism, to which allusion is not very pointedly made, 
were consequences and not causes of the outrages upon persons, 
which is the only subject of serious denunciation. The proof 
was, that some of the homicides mentioned in the proclama- 
tions and in the answer, all unjustifiable as they were, were 
committed upon the persons of men accused of burning to ashes 
three barns in the same neighborhood and at the same moment 

of time. 
Another object of great solicitude in these proclamations is, 

that all citizens, especially those of the colored race, should be 
secured in their right to vote as they chose: a privilege, the ex- 
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ercise of wliicli, the reader would suppose, tliey were in great 
danger ot being deprived. Now we liave had a very searching 
investigation here. Has it been proved that any of the colored 
people have not been aPowed to vote as they wished either in 
the county of Alamance or Caswell ? On the contrary has it 
not been shown that they voted uniformly the republican ticket 
en masse., with rare exceptions to the contrary,—the very end 
for which they were marshaled into Leagues, of Avhich the 
respondent was a High Priest? 

This feature in the proclamations was merely one of 
the old devices of party to hold every colored man to his 
party-fealty and insure his attendance at the polls, by rep- 
resenting that his right to suffrage was threatened, but 
that the governor championed his cause. The pretext that 
an armed force was necessary to secure to the colored men 
the free exercise of their right of suffrage was as groundless as 
the calumnies upon the integrity of the grand and petit 
juries and the general administration of justice in those 
counties. You had before you, among the best witnesses 
for the defence, Wilson Carey, a colored member of the late 
legislature, from the county of Caswell. "While he represents 
that the political feeling between parties was bitter, he at the 
same time admitted that the black race had the majority of 
voters in the county, and that they had voted as they pleased ; 
that although some two or three white men, as he understood, 
had declared that they would employ no one who did not vote 
the conservative ticket, the elections in general had been fairly 
conducted, and no troops were needed on that account. It is 
equally apparent that there was no such necessity in the county 
of Alamance, where the only interference with elections shown 
was in the proscription of white men for voting on the conser- 
vative side. But let it never for a moment be forgotten that 
troops of the United States sufficient for any purpose of military 
aid were stationed in both counties before the arrival of Kirk. 

The respondent, instead ot devoting himself in his high office 
to those noble studies by which states are made prosperous and 
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their people liappy, seems to Lave considered himself as the 
occupant of a garrison in a hostile country, carrying on a war- 
fare with a people who were seeking to overthrow the govern- 
ment by some illegitimate and rebellions means ; when intrnth 
and in fact, the hostilities he so nmch dreaded were not directed 
against the government, bnt against the men in power, ot whom 
he was the chief, v>dio had abnsed their trusts and perverted their 
power to the injury and well nigh to the rnin of their country. 
It was the people formed by a sense of enormous abnses on the 
part of public agents into a more pov/ertul party than had 
ever before been seen in this state, attempting through the ap- 
pointed means of an election, to apply the proper correctives, 
that he affected to consider an enemy in insurrection, requiring 
a military force under state authority for its suppression in June, 
July and August, 1870. As to secret outrages they had ceased 
in Alamance for three months: in Caswell there liad been but 
few cases of the kind altogether, though some in each county had 
been atrocious assassinations: but the fedei*al force was ample 
for any military need. Kirk's force, a state army under the 
command of the go^'ernor, was wanted for no purpose but to 
control the election and make a last desperate effort to presei ve 
the ascendency of party. The dominion of parties in a repub- 
lic, when elections are free, must often fluctuate; but the hope 
of the patriot is that the republic itself will endure. The party 
which formed and put in operation the federal constitution, at 
the end of twelve years, was ejected from power never again to 
be restored. And any like period of twelve years has witnessed 
very considerable changes in the successes or composition 
of parties. Bnt the country itself has survived all these fluc- 
tuations : and looking back upon the past with the eyes of 
patriots, and not of partisans, we are obliged to confess, that in 
the main it has been wisely and happily governed. To ensure 
like results in the future, there must be, as in the past, before 
the convulsion of the great civil war, a sacred observance of 
two maxims, first, that elections shall be free and, second, that 
there shall be an honest acquiescence in the decision, of majori- 
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ties fairly expressed according to the provisions of the constitn- 
tion, state or federah These principles are so vital to republi- 
can government, that the party which shall resort to force to 
counteract thern will only hasten its own destruction. 

But to return to the act of assembly under ivhich 
the governor had the power to declare a county in insurrection : 
as originally mtroduced we have seen there was a clause pro- 
viding that application should be made to congress for a sus- 
pension of the writ of liabeas eorjnis. The legislature of 
iSTorth Carolina could not abide that, and they struck it out. 
They authorized proclamation of insurrection to be made, and 
allowed the governor to call into service the militia in order to 
suppress the insurrection. But the act goes on to provide for 
a judicial trial, and never contemplated any other mode of trial. 

By declaring that on motion of the solicitor of the district^ 
or of his own will, the judge may orier "the removal of the 
" trial ol any person who has been, or who hereafter may bein- 
" dieted in any county in the state for murder, conspiracy or viola- 
'' tion of an act entitled ' An act making the act of going masked, 
" disguised or painted a felony, from the county in which such 
''offence may have been committed to such other county in 
" his district or adjoining district as the solicitor may designate.'' 

Granting, then, that after having declared insurrection, the 
governor had power to make arbitrary arrests upon his own 
order without warrant, what was to follow ? Why certainly 
to deliver his prisoners over to the civil authority, where the 
solicitor conlcl take them in band and prosecute according 
to the directions of the statute, before a judge and jury" in 
some impartial county. Is this the course he pursued ? No, 
the very contrary. Tie avails himself fully of the power to 
make arbitrary arrests, if that was intented, of one hundred 
persons or more, but sends no one to be tried before a civil 
tribunal, and holds them all fast for his military judicature? 
and contemns the writ of habeas corpus, to enquire into his 
proceedings. What ground of pretence for authority does the 
statute afford for this effrontery and contumacy on the part of 
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the respondent ? Even Avhen the privilege of the writ of 
habeas corjyus is suspended in time of invasion or rebellion, a 
warrant of some kind is necessary to authorize arrests. This 
was demonstrated by Mr. Horace Binney, of Philadelphia, 
during the late war, when, aroused by the pretensions of the 
military power, he issued a pamphlet in defence of the right 
of the citizen to the privilege of haheas corjms, in which he 
demonstrated that the only effect of a suspension of the writ 
Avas to place the people of the country in the condition in which 
our English ancestors were before the passage of the statute of 
Charles II; that a warrant from some person in authority was al- 
ways necessary in order to deprive a civilian of his liberty ; that a 
suspension of the privilege of the writ in England was uniformly 
made by an act declaring that in cases where it appeared the 
arrest was made by the order of a Privy Counsellor or Cabinet 
Minister, or it may be some other functionary, there should be 
no further inquiry into the cause of detention. And Mr. 
Binney demonstrated, that the only effect of a suspension here, 
was to give a like consequence to a detention by order of the 
President of the United States. But no where is such a conse- 
quence attaclied to the orders of a governor of this state—the 
constitution forbids the suspension of the privilege of the writ 
under any circumstances. The statute in question, as originally, 
proposed, designed to procure it through the president, 
under the authority of congress; but this was stricken out on 
its passage. He is thus fully apprized, not only of the inter- 
dict in the state constitution, but that the legislature, composed 
in great majority of his party friends, had refused to ask for a 
suspension; but still eager to get out of the trammels of the 
declaration of rights and the constitution and to establish a reign 
of military law, he makes a direct appeal to the delegation in 
congress from this state in the following letter, dated 16th of 
March, 1870, which I will read: 
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" To the Senators and jRe])resentatives in the 
" Congress of the United States from Nort^i Carolina : 

" GENTLEJIEN : I have been compelled to declare tlie county 
" of Alamance in a state of insurrection. I have called on the 
" president for aid, but he is restricted by the writ of habeas 
'''• corpxis. AYe want military tribunals by which assassins and 
" murderers can be summarily tried and shot, but we cannot 
" liave these tribunals unless the president is authorized to sus- 
" pend the habeas corj)%is in certain localities. Please aid in 
" conferring this power on the president as the only effective 
" mode of protecting life and property in Alamance and other 
" localities in this state." 

On the day following he addresses this communication to 
Mr. Abbott, one ot the senators, by telegi-aph, dated March 
ITtl], 1870: 

" What is being done to protect good citizens in Alamance 
" county ? "\Ye have federal troops, but we want power to act. 
" Is it possible the government will abandon its loyal people to 
'' be whipped and hanged ? The habeas corjnis should be at 
"once suspended, &c." 

The congress, as might have been expected in a time of peace, 
did not grant the application, if any was made. But the re- 
spondent with full knowledge of the positive injunction in the 
declaration of rights, that the legislature of Xortli Carolina Jhad 
refused to ask any suspension, and that the congress of the 
United States, notwithstanding his importunity to its members, 
had failed to respond to his wishes, and in the absence of any 
pretence of authorization by the president, more than three 
months subsequently, when the county was in perfect tran- 
quility, undertook himself, by mere executive orders, to make 
arrests, to hold his prisoners in defiance of the w^it of habeas 
Gorjms, and wonderful to relate! actually proceeded to appoint 
a military commission to try them as prisoners amenable to 
military law. 

In a letter in his own proper handwriting, among those 
found in the court house in Graham, dated July 17th, he in- 
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forms Kirk that " there are more arrests to be made, but the 
" next list will be furnished to the judge advocate ; the court 
" willassemble on the 25th of July." Kirk, also, when served 
with the first writs of haheas corjms, told Mr. McAlister, who 
delivered the process, that " a court had been already ap- 
pointed for the trial of the prisoners." But in a letter dated 
August 3d, 1870. introduced by the defence, the respondent 
addresses Kirk thus : " I should like to have the names of 
" officers in your regiment, who would be suitable, to compose 
" a part of the military court. The pending election and the 
" necessity for some of the officers to be absent on duty have 
'' prevented the meeting of the court as early as I wished it. 
"It will meet one day next week. It is important to have 
*' all the evidence that can be procured. The following 
" officers, besides those of your regiment, will compose the 
" court : Major-General W. D. Jones, Brigadier-General C 
'^ S. Moring, Brigadier-General W. R. Albright, Col. H. M. 
" Eay, Major L. W. Hardin, Captain R. W. Hancock. This 
*' will leave six to be supplied by your regiment, and the 
" court will consist of thirteen." 

These, Mr. Chief Justice and senators, are the sages who 
are to supersede the judges and juries appointed by law for 
the trial of citizens accused of crime ; and their trial is to be 
conducted, not according to the doctrines of the bill of rights, 
of Coke, Foster or Blackstone, but by the laws and usages of 
war as expressed by Turenne or Vanbau, McComb or Halleck— 
authors who have doubtless been profoundly studied by 
these impromsed heroes, some of whom were offered here as 
witnesses. 

Such was the tribunal before which more than one hundred 
men were to have been tried for offences of the greatest mag- 
nitude, but of which they had had no specification up to the 
time they were delivered out of custody by the timely and 
beneficent interposition of the federal judge. To this end 
they had been suddenly and rudely seized and thrust into 
prison; to this end they were denied bail, held in close con- 
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finement, except in a few instances of military parole, com- 
pelled to listen to the low and obscene songs and conversa- 
tions of a rabble soldiery, who, in the language of one of the 
witnesses, seeined to be acquainted with civilization only in 
its vices of profane swearing and gambling; to hear the oaths 
and imprecations of the commander of the force, with threats 
to put them to instant death and to burn down their houses 
and destroy their women and children in certain contin- 
gencies, which he deemed of very probable occurrence. And 
when the respondent and his instruments in this most unlawful 
and wicked design against the lives and liberty of their victims, 
found themselves foiled in their purpose, as a last device of 
cruelty and revenge, a few of those most obnoxious to them 
were immured amid filth and vermin in a common jail, under 
the circumstances of indignity detailed in the evidence. 

j^Tow, has there been any justification shown for the conduct 
of the respondent, or even excuse? ]^o citizen of the county of 
Alamance or Casv^ell had ever solicited or suggested the send- 
ing of such an expedition as a remedj^ for the outrages which 
had occurred iii those counties. Upon the occurrence of the 
death of Outlaw, five citizens of Alamance communicated the 
intelligence to the governor, and recommended that a militia 
force should bo called out from the county, and that Henry M. 
liay should be placed in command of it. To this natural and 
appropriate suggestion he made no response. He was equally 
reticent in reply to two suggestions made in the letter of Dr. 
Pride Jones, accepting an appointment of captain of militia in 
the county of Orange, namely, that if his authority were in- 
tended to treat with the Leagues as well as the Kuklux, and 
into Alamance as well as Orange, he thought he could exert a 
l)eneficial influence. The governor, it has been shown, was a 
propagandist of the League, and therefore may have preferred 
to attend to that particular association himself ; and as for the 
county of Alamance, he seems to have reserved it for a special 
and peculiar destiny. With a population of 11,000, it could 
probably have furnished two regin^ents of   militia, indepen- 
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dently oftlie colored men, now to be added to this organization. 
It might be objected, that from local causes, such as have been 
alleged by the respondent, it was not proper to call into ser\ice 
the^nilitia of that  county.    Well, it has  been  proved  that 
those who suggested this call were perfectly satisfied with the 
suT)stitution oi federal troops; and no one asked for any addi- 
tion  to  this  force  of one  well  appointed   company,   wdiich 
arrived early in March, within a few days after the murder of 
Outlaw.    Their presence answered every purpose tor wdiich a 
military force could have been desired.    With the exception of 
the case of the  disappearance of Puryear,  who is as likely to 
have come to his end by the hands ot his own race as by those 
ot the  other,  and by the  connivance   of his own family as 
probably as by that of any known enemies, violence and crimes 
ceased, and general  tranquility prevailed.    For the period of 
three months'poor Outlaw and  Puryear slept quietly in their 
pi-aves, without so much notice from the executive as the com- 
mon tribute of the ofier of a reward for the detection of their 
murderers.    I^ot until  about the  time  of an  assemblage of 
politicians at the governor's office to consult as to raising a state 
military   force,   was   a   proclamation  issued,   offering a re- 
w^ard ot five  hundred  dollars,    and   then  these  cases were 
included in a collection of others, as if merely to swell the list 
of such occurrences in the state.    Until  this time,  also, and 
indeed until the loth of July following, it never was perceived 
that the  proclamation of   the  Tth   of March,   declaring the 
county of Alamance in a state of insurrection, had had the least 
eft'ect upon the rights of any of her citizens. 

Mr. Chief Justice and senators, much has been said in the 
discussions of questions of evidence in this trial, upon the inten- 
tion of the respondent in issuing these ])roclamations of insur- 
rection, and justifying his arrests by reason of an imputed con- 
dition of insurrection therein. I insist, that a paper insurrec- 
tion, like a paper blockade, amounts to nothing unless the 
author of it shows that he is himself in earnest in enforcing the 
consequences of the act he proclaims ; and that from the evi- 
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dence before tins court, it is apparent tliat the respondent at 
the time he proclaimed the counties in question to be in a state 
of insurrection, did not believe them to be in that state ; and 
that in fact they were not in such a condition; and that his 
subsequent trespass upon, and maltreatment of, their inhabi- 
tants, were wanton injuries designed to provoke resistance and 
justify the employment of force to control the election in Au- 
gust, 1870.    This is manifest: 

1st. From the long delay in treating the citizens of Alamance, 
especially, as if they were in a state of insurrection ; permitting 
their unrestrained intercourse with other parts of the state; 
their courts to sit and dispense justice, and all the other con- 
ditions of a state of perfect peace. 

2nd. From the presence of the United States troops and the 
absolute demonstration that there was no resistance to the law, 
nor reasonable ground for any apprehension of resistance. 

3d. The ignoring entirely of the civil officers and setting 
them at naught, from the highest to the lowest; the appoint- 
ing of a military commission to try the persons arrested, and 
the disregard and defiance of the writ of habeas corjpus to carry 
this object into effect—an object which he had longed for and 
sought to effect lawfully at first, but which he at last had deter- 
mined to carry out, with full knowledge of his want of any 
legitimate authority. 

4th. From the character of Kirk and his troops, the last in- 
struments that any sane official would have employed to pro- 
mote peace. Instead of taking for a commander a man of char- 
acter from among our own citizens, whose name would have in- 
spired confidence in his purpose to do right, with a body of 
militia composed of respectable and orderly men, and appoint- 
ing them to the duty of arresting prisoners and delivering 
them over to the civil magistrate, the introduction of a stranger 
with certainly the character of a brigand in this state, with an 
army composed in great part of foreign mercenaries, and of un- 
disciplined and lawless recruits from the frontier of the state, 
was an insult and an offence to the pi'ide, manhood and self- 
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respect of the people, calculated to provoke the fiercest colli- 
sion. 

otli. From the savage appeal for recruits to the soldiers in 
the regiment he lately commanded in the civil war in the name 
of Kirk, but which we proved to have been written by the hand 
of the respondent himself. It was published in a placard in 
large letters and circnlated through the country like a battle 
cry, awakening all the revengeful feelings of border warfare in 
the late great struggle : or perhaps even more like the war-whoop 
of the Indian calling his tribes to embark in an expedition in 
which they were to glut their vengeance in the blood of their 
enemies. The governor of the state, in the name of Kirk, 
exhorts the men of the old "second and third regiments," and 
such others as will enlist with them, to rally against " midnight 
assassins," yes, and "southern chivalry," the latter being 
terms of reproachful and contemptuous irony, intended to 
rekindle the bitter feuds and smouldering embers of sectional 
hatred. It is difficult to conceive an eiiusion of a more dia- 
bolical spirit and mischievous tendency than this production of 
the respondent, printed secretly at the Standard office in 
Ilaleigh, with its array of capitals and catchwords and fiery 
appeals, to be circulated in East Tennessee and a few counties 

f in ]^orth Carolina, in which, during our recent war, the people 
of neighboring communities had met each other in deadly 
strife. 

6th. The mischievous design of the whole proceeding isfurthei* 
manifest from the suppression and absence from the executive 
letter book and journals of the ofiice of the adjutant general of 
all correspondence touching this insurrection, save two letters 
and one telegram: and the mj^sterious removal from the state, 
just after this impeachment was instituted, but a few hours 
before the telegraphic operatoi's were sunnnoned, of all tele- 
graphip. messages from the two stations at Raleigh and Company 
Shops, obviously to prevent their introduction as evidence. 
Oviniapi'esumunticr contra sjwUatorem. 

Equally barren is the journal of the council of state, a body 
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provided to advise the governor in the lawful execution of tlie 
duties of his office, of all information concerning this military 
movement. Their consultation or advice seems never to have 
been sought in any manner whatever. 

7th. But certain letters found in the court house of Alamance, 
just after the departure of Kirk, give us a very full insight into 
the operations of the governor's mind on this subject. Com- 
mencing on the lYth of July, he says to Kirk : 

" The company in Dallas, Gaston, wdll be under your com- 
" mand, W, S. McKee, captain. He will be mustered in 
" to-raoiTow. It will be well to let them remain in Gaston, as 
" their votes will be needed, and they can have control over 
" Gaston, Lincoln and Catawba." 

"They can have control." What does that mean? That 
they will bring out the election as we want it. 

" Twenty or thirty of your men should be sent to Shelby, 
" Cleaveland county, to keep an eye on Plato Durham's friends 
" and prevent intimidation of voters." 

He has two objects in view, one to keep an eye on Plato 
Durham's friends, and the other to prevent voters from being- 
intimidated ; whether it is to keep the friends of Mr. Durham 
from going to the polls as well as to prevent intimidation of 
his own triends, we do not know; but the hint is sufficient to 
enable Kirk to constrae it to suit his wishes. 

The governor in this military correspondence of so essential 
and important a nature mingles a little politics.    He says : 

" Our friends in the mountain counties are very much con- 
" cerued about the loss of votes by the absence of your men. 
" Send as many as you can spare to Asheville, Marshall and 
"• Burnsville so that they can vote and return. Some men 
" will be actually needed in Asheville and at Burnsville, to 
" ensure a free election." 

"I would be glad to have a full report of—[rest of this para- 
" graph lost.] 

" The lawyers are exhausting every expedient, but they w^ill 
" fail.    This is their last movement.    It is important that the 



TRIAL  OF  WILLIAM  W.   HOLDEN. 2303 

" chief justice, who is substantially sustaining me, should be 
" very courteously treated in the person of his messenger. 

'' You can confide fully in Mr. Neathery, and I wish you to 
" send me list of prisoners and witnesses together with the 
" proof in each case. 

Sir, he ought to be very much obliged to those lawyers. "We 
see in the argument of Milligan's case that if he had proceeded 
with his military operations and put any one of those men to 
death, he would have been hanged tor it, just as soon as any 
murderer guilty of that offence by the law of the land. In that 
argument is cited the case of Governor Wall, a British colonial 
governor in one of the West India islands, who undertook to 
supercede the civil by military law and caused a man to be tried 
by military commission and put to death. It is said that " the mill 
of providence grinds slowly but it grinds very fine." Tvrenty 
years passed by before it was ascertained in England that this 
act had been committed ; but even after this lapse of time 
Governor Wall was brought home, tried, condemned and 
executed. And so it would have been had death been inflicted 
on any prisoner in this case; and so it ought to be with every 
man in official position who endeavors to supercede the lav.'s of 
the land and institute other tribunals to take away the lives of 
men. 

The character of the men arrested show that he had no pur- 
pose to detect criminals. If he had seized upon habitual 
breakers of the public peace, men of low morals and dissipated 
habits, who might without very violent presumption have been 
suspected of proneness to crime, there might have been some 
semblance of excuse for such a proceeding; but to go into a 
county and seize some of the very best men in the whole commu- 
nity, and who are recognized as such there and elsewhere in 
the state, evinces a most insane purpose to degrade the people 
of the country and to provoke strife. He professed that he was in 
quest of men belonging to those secret organizations and, as 
such, the authors or instigators of crime. Of the eighty odd 
■men in Alamance whom Kirk arrested, I do not think a dozen 

149 
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are shown to iiave belonged to these organizations ; and among 
those who did, with all the lights of subsequent disclosures, 
none are implicated, even by doubtful evidence, in any high 
crime or misdemeanor. 

And the treatment that these prisoners received after they 
were arrested, shows the design of the respondent further to 
provoke and bring on strife, were it possible to accomplish it. 
He cannot disguise his motives by going into a tirade against 
the secret societies to which the managers in this prosecution 
and their counsel and the people whom they represent in the 
other   house give no approbation or countenance whatever. 
He cannot conceal his motives in these transactions by the 
great zeal he manifests to suppress those organizations.    The 
diiference between him and them is but little.    Both are gross 
violators of the law.    It is said that " hypocrisy is the tribute 
which vice pays to virtue,"—secrecy is the tribute which crime 
pays to justice.    They did not dare to come out in open day; 
they went about their operations in the night, under disguise 
and concealment; in that M-ay they perpetrated their crimes, if 
as organizations they intended crime, and those who assumed 
their name and followed their example, acted in like manner. 

But the respondent mounts a Kuklux on horseback, in the 
person of Kirk, with a rabble around him, with liberty to go 
forth and commit lawless acts upon the people in open day, 
under the authority of the highest officer of the state, and 
supported and paid out of the treasury of the people who are 
suffering this oppression.    These are the points of difference 
between the disease and the remedy—the offenders and those 
sent in pursuit of them.    The punishment of crimes against 
society is made a pretext for the overthrow of constitutional 
liberty, and the destruction of the freedom of elections. Such 
stratagems are among the old devices of tyranny.    It is but a 
reproduction of the invention ©f Pisistratis who procured a 
force to guard his person from a feigned danger of assassina- 
tion, but soon perverted it to make himself tyrant of Athens. 

Men were arrested on, a pretended suspicion of their partici- 
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nation in the murder of Outlaw wliose names were npon lists, as it 
appears in evidence, furnished by the respondent, and were threa- 
tened with trial and'exef'.ntion by a military court appointed by his 
order, whom he is obliged to have known were above all sus- 
picion of any such crime. And if his honor Judge Brooks 
had not opportunely brought the federal power to the relief of 
the people, or if the August election had not gone against the 
governor and his partisans, there is no telling how far this course 
of madness and folly would have been extended, or who would 
have been secure in liberty or in life. A system of vicarious 
punishment seems to have been resolved upon, and some ofier- 
ings were to be sacrificed for the crimes that had been commit-, 
ted—it mattering nothing whether the victims were guilty or- 
innocent. 

Mr. Chief Justice and Senators, I have endeavored to expose, 
the conduct of the respondent as being in palpable violation of 
the constitution and laws. I now proceed to show that hi& 
oppressions upon the people were effected by equally i\nlawful 
means : that Kirk's army was an unlawful force, both in yiew 
of the constitution ot the United States, which inh^bita any 
state to '• keep troops or ships of war in time of peace," and of 
the constitution and laws of North Carolina. The only force 
permitted to be kept or in any way controlled by a state, is a 
militia. The governor is, by the constitution, the comm^ander- 
in-chief of the militia, and of no other force. Hem^y *-'^call ifc 
out to execute the law, to suppress riots or insurrection, and to 
repel invasion." The militia is to consist of " all able-bodied 
male citizens of the state of North Carolina^ betweei^t the ages 
of twenty-one and forty years, who are oiti?en& of the United 
States." 

The general assembly has power to prftvid^ for organizing 
the militia; and an act authorizing the governor to effect an 
organization was passed on the 14th of August, 1868; bu^ 
we have no information that the pro,Yisioas of the act have 
ever been carried out. The act of the- tTth of January, 1870, 
commonly called the Shoftner aet^ au^b,ftrizes tlie governor tq, 

I 
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call into active service the militia " for the purpose of sup- 
pressing insurrection," &c. These are the only provisions we 
have in reference to the composition or the control of the 
militia. ISTow, do the troops of Kirk answer the description of 
militia of North Carolina ? His whole force appears by the 
muster rolls to have amounted to 670 men. 

1. Of these 399 were under twenty-one years of age, boys 
from 13 to 17, 18 and 19, who could not make a valid contract, 
and every one of whom might have been, at any time, relieved 
and dischargeel from service under hctbeas corpus if Kirk 
liad not annulled and set aside tlie WTit of habeas corpus for 
the time being. 

2. Sixty-four were over the age of forty years. t' 
3. Two hundred and over came from other states, nearly all 

these from East Tennessee, with sweepings from Virginia and 
South Carolina. 

4. All the field officers at least w^ere East Tennesseeans. 
5. They w^ere all reruited men, as we learn from the testi- 

mony of Colonel Clarke, signing similar articles to those pre- 
scribed for soldiers in the regular army of the United States, ,' 
with a substitution of "North Carolina" for "United States." 

In the requu-ed ages, and citizenship, and mode of enlistment 
of the men, and the domicil of the officers they had no preten- 
sion to the character of militia of JSTorth Carolina.    They M^ere 
called  "North  Carolina  state  troops," their   officers always i 
signing their orders or  communications with  an appendix of ; 
" N. C. S. T.," until Kirk, being subdued into some regard for i 
the law, by the action of  Judge Brooks, signed his returns to 
the writs of haheas corpus at Salisbury as " colonel of detailed ' 
militia of North Carolina." 51 

It is to be distinctly observed also, that no commission has I 
been produced to Kirk or any of his officers. Why ? either: 
because they had none, and were therefore to be regarded out- j 
laws, or what is more probable, because the documents would! 
have showm that they were not commissioned in the militia,; 
but in a regular army raised by the respondent_in North Caroling,! 
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1 
in disregard and defiance both of the constitution of the state 
and ot the national government. 

The levying of these troops was itself a great ofience deserv- 
} ing of impeachment. Regular armies have been the instruments 

of usurpurs for the establishment of tyranny in all time. Hencd 
the interdict on standing armies in the declaration rights, and 
the provision for " a well regulated militia," a force to be made 
up of citizens of the neighborhood, county, or state, having inter- 
ests, feelings and sympathies, in common with people of M'liom 
they are required to be a part. "When the adoption of the 
federal constitution was under consideration by the American 
people, the jealousy of standing armies was urged as a reason 
for not allowing to the president the command of the militia 

II even when called into the service of the United States. In an 
article of the Federalist by Hamilton, a great soldier as well as 
statesman, in reply to this suggestion, he describes the true 
character of militia in these words : 

" "Where, in the name of common sense, are our fears to end 
" if we cannot trust our sons, our brothers, our neighbors, our 
" fellow citizens ? What shadow of danger can there be found 
" in men who are daily mingling with the rest ot their coun- 
" trymen, and who participate with them in the same feelings, 
" sentiments, habits and interests ?" 

Sir, did Kirk and his command occupy any such relationship 
as that to us ? Were they people of North Carolina, were 
they men that expected to face the people after this war was 
over, and this campaign ended, and meet that public opinion 
by which more or less every man is afiected in this country ? 
Not they. They came here suddenly, and disappeared as 
suddenly. They had no interest in the state of North Caro- 
lina, and were no more to be considered as part of our militia 
than would be one of the regiments of federal troops that 
come here upon military service during the war, and returned 
again when the service was over. Besides, if they were a 
North Carolina militia, where are their commands now ? 
Militia ordered out for a particular service remain militia stilly 
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and when the sevice is over they fall back into the ranks from 
which they went. But these were a band of foreign mercena- 
ries brought here without authority of law, without any pre- 
tence to the character of militia, without sympathies or connec- 
tions with the people of the state. The officering and 
organization of such a force was an insult to the entire militia 
establishment of the state, similar in its nature to that the 
respondent had cast upon the judiciary department, when he 
assumed that it was incapable of its duties and took its functions 

• upon himself in making arrests, holding courts and executing 
sentences by his military authority alone. It was a remark of 
Mr. Calhoun, who for a long time presided acceptably over 
the department of war, that an officer who would submit to be 
overslaughed in the matter of promotion was unfit to serve 
under the flag of his country. That in a militia numbering 
not less than one hundred thousand men, no officers could be 
found in the state fit to command in any of the grades of field 
officers of this regiment, exhibits a depreciation of the officers 
by their commander-in-chief truly remarkable. 

I neglected in the proper place to mention that the governor's 
intention in regard to this declaration of insurrection, and his 
subsequent oppressions of the people, were shown b}' the ad- 
ditional fact that when he was surprised by a writ from the 
federal judge he undertook to escape obedience, not by flat 
refusal, in defiance of consequences, as was his course with the 
state judiciary, but by seeking the shield of protection from the 
president of the United States. When he corresponded with 
the chief justice of the state, he said that he declined to permit 
the prisoners to be produced as commanded by the writ, but 
that in a short time he hoped he should restore the civil law in 
Alamance. He does not say that he expects even when civil 
law is restored to produce them before him, although he evi- 
dently designed that that should be understood. But when 
early in August, Judge Brooks issued his writ of haheas 
corpus, we find that the governor forthwith addresses a telegram 
-to the .president, and informs him  that he -has -in -<^,ustody; 
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certain prisonei'S charged in substance with murder; that the 
federal judge lias no jurisdiction over murders in the state, 
and that his design is to resist, unless the federal troops shall 
come in aid of the marshal. The president reterred the com- 
munication very properly to the attorney general. Tlie at- 
torney general advises that the governor submit himself to the 
process issued by Judge Brooks. Forthwith the governor opens 
his correspondence with the chief justice again ; and then he 
discovers, tor the first time, that it had been his design to bring 
these men before the chief justice from the beginning, and that 
the moment had now arrived when it could be done. What 
angel of peace had spread its wings over the laLd and enabled 
the civil magistrates again to perform their functions, when he 
had so recently suspended habeas corjyus^ and driven it out of 
use in the state, he does not say. But we see when we comes 
to look at tlie correspondence, what it was that moved him. 
He says he is going to bring them before the chief 
justice now, as he had designed to do before. Until then, 
he had never said that he had such an intention. His 
military court was the ordeal he had appointed for them. 
He had no purpose that they should go elsewhere, until 
driven from his position by the firmness of the federal judge. 
Then, to break the humiliation of his fall and cover his retreat, 
his private secretary is dispatched in his haste for the chief 
justice to return to the seat of government and receive 
returns which, but recently, the executive, with the high hand 
of power, had refused to allow. The chief justice came, but 
the prisoners having all made application to Judge Brooks, 
withdrew their petitions. It was then discovered that bench 
warrants were a process known to the law. Affidavits were 
made in a few cases, the process issued, citizens of Alamance 
and Caswell were arrested and the charges against them were 
examined without let or hindrance, as could have been done 
at any preceding time without the military or any demonstra- 
tion of war.    There  was found to  be no insurrection there : 
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yet there was just as much then as when Kirk's army entered 
the borders of those counties. 

In looking back on those startling events, we have reason 
to be profoundly thankful that the people were not moved to 
resistance by all the persecutions to which they were subjected 
by the respondent. With the law on their side in all these 
collisions with Kirk and his men, so that if a citizen had been 
slain the crime would have been murder in them, while if one 
of them had fallen in the practice to their outrages, it would 
have been excusable self-defence, no one attempted to repel 
force by force, but every where there was submission, as if 
to lawful authority. And even tbose subjected to bodily 
torture bore it with heroic fortitude and patience, without 
being moved from their integrity or swerving from truth. 

Their trust, next to that in an overruling Providence, was 
in the redress provided by the constitution of their country. 
That redress, senators, is in your hands. The same constitu- 
tion which guarantees freedom from arrest except in the 
mode appointed by law ; which declares the military subject 
to and to be governed by the civil power; which assures the 
privilege of the writ of habeas oorjpxis as a right of which the 
the government of the state, in any and all of its depart- 
ments, shall never divest a citizen ; provides that for any 
infraction of these great and essential rights by officers 
entrusted with the powers of government, the remedy by im- 
peachment is the mode of vindication. The house of 
representatives, by their board of managers and counsel 
have brought before you the high crimes and misdemeanors 
imputed to the respondent in his official capacity, and ask of 
you that judgment which should follow upon the proofs that 
have been made. They insist that he is guilty upon every one 
of the articles preferred; that the defence attempted, by prov- 
ing that crimes had been committed in the counties he invaded, 
by persons unknown, in disguise and under concealment, afford 
no justification for his open and causeless arrest, imprisonment 
and mal-treatment of the innocent citizens who have made 
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complaint, and of his wanton violation in their persons of 
almost every right secured by the constitution; that he is to be 
held responsible for the tortures by hanging and other abuses 
practiced by his lieutenant colonel, Burgen ; the more especially 
since it appears that after these atrocities had all become pub- 
lic, and Burgen was held in prison to answer for them civilly 
or criminally, the respondent appears as his apologist or advo- 
cate in writing to the circuit judge of the United States to 
procure his liberation; that he is guilty of the arrest and cruel 
imprisonment in a felon's cell of Josiah Turner; of drawing 
large sums of money from the public treasury for the support 
of the troops, the instruments of his cruelties and usurpations, 
raised and set on foot without authority of law; and of defying 
and defeating the process of a court of justice issued to restrain 
the disbursement of public moneys not authorized by law. 

Judex damnatur quum oiecens ohsolvitur—"the Judge is 
condemned when the guilty escape punishment." 

Senators, the last bulwark against oppression by public 
agents or abuse of official authorit}^ is found in the constitu- 
tion of this high court ol impeachment. "While no per- 
sonal or political prejudice shoidd be for a moment permitted 
to influence your determination against the respondent, I trust 
that no personal appeal, such as that made by the learned gen- 
man, [Mr. Conigland,] who opened the defence, nor any con- 
sideration of the consequences that may result from a just dis- 
charge of your duty will weigh with you tor his acquittal, A 
fair and impartial but at the same time a fearless judgment, is 
alike due to yourselves and your country. 
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THIRTY-MII^TH BikY 

SENATE CIIAMBEE, Marcli 16, 1871. 

The COURT met at eleven o'clock, A. M., pursuant to ad- 
journment, Hon. E.. M. Pearson, Chief Justice of the Supreme 
Court in the chair. 

The proceedings were opened by proclamation made in due 
form by the doorkeeper. 

The CLERK proceeded to call the roll ot senators when the 
following gentlemen were found to be present: 

Messrs. Adams, Albright, Barnett, Battle, Bellamy, Brogden, 
Brown, Cook, Council, Cowles, Crowell, Dargan, Edwards, 
Eppes, Flemming, Gilmer, Graham of Alamance, Graham of 
Orange, Hawkins, Hyman, Jones, King, Latham, Ledbetter, 
Lehman, Linney, Love, Mauney, McClammy, McCotter, Mei^ 
rimon, Moore, Morehead, Murphy, IN^orment, Olds, Price, Rob- 
bins ot Davidson, Robbins of Rowan, Skinner, Speed, Troy, 
Waddell, Warren, Whiteside and Worth—46. 

Senator McCLAMMY moved that the reading of tiie jour- 
nal of proceedings of yesterday be dispensed with. 

■ The CHIEF JUSTICE  put the question on the  motion of 
Senator McClammy, and it was decided in the affirmative. 

Senator XORMENT. Mr. Chief Justice, I observe on look- 
ing over the published procoedings of the afternoon session of 
the thirty-sixth day I am not recorded as present. I was pres- 
ent at the session, and I presume the omission to record me 
was a clerical error. I ask that the fact of my presence then 
may be noted in the proceedings of to-day. 

Mr. Manager SPARROW. Mr. Chief Justice, there is a 
matter in reference to some witnesses who were subpoenaed to 
attend on this trial, to which I have been requested to call the 
attention ot the court. Those witnesses who were suppoenaed 
on behalf of the respondent were not sworn, and hence are not 
entitled to prove their attendance and get their pay.    If they 
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are to be paid, it will be necessar}' for the court to make some 
order in reference to tliem. I call the matter to the attention 
of the coui-t, as it is not right that witnesses should be sum- 
moned and kept here lor weeks, and then not be entitled to 
any compensation. I understand that all three are respectable 
colored men who can ill afford to lose their time and be on 
expense beside in attending on the tnal. 

Mr. BADGER. Mr. Chief Justice, the fact that the wit- 
nesses referred to by the manager were not called and sworn 
was an oversight on our part. Their names were not on the 
list that was handed to us, or they would have been sworn. 
The reason of the names not having been furnished us is this : 
The chief justice will recollect that in the attempt to trace the 
taking of certain colored men out of the jail of Orange county 
to men coming from Alamance, we failed because we were 
unable to show that certain roads in ref»--rence to which we 
proved that horses tracks had been followed connected with 
each other. These witnesses were called to prove the facts 
in reference to the taking of those men from the jail and their 
evidence became inadmissible in the absence of the prelimi- 
nary proof. 

Senator JONES. It seems to me, Mr. Chief Justice, that 
this is a matter to be disposed of not by the court but by the 
general assembly. If these witnesses are among those for 
whose payment provision Avas made by the general assembly, 
it is the duty of the clerk to certify tliem as such. But I do 
not understand that they are. If I am rightly informed in 
respect to that, to provide for their payment will require the 
joint action of the senate and house. 

Senator MOORE. The witnesses might be sworn and al- 
lowed to stand aside and then they can prove their attendance 
and get their pay.    I make that motion. 

Senator GRAHAM, of Orange. I am informed that all of 
the witnesses referred to are not here. I shall oppose paying 
them unless certain white witnesses who were subpoenaed and 
not sworn shall also be provided for. 



2314: COURT  OF  IMPEACHMENTS. 

Mr. Manager SPAERCW. I understand that this is an 
urgent matter with these men. They are liere without money 
to pay their bills or to get away with. 

The CHIEF JUSTICE put the question on the motion ol 
Senator Moore, to allow Ihe witnesses referred to be sworn, and 
it was decided in the affirmative. 

Senator JONES called for a division of the senate on the 
vote. 

Senator McCLAMMY. I understand that one of the wit- 
nesses has left the city. 

Mr. GRAIIAISI. There were three who were in the city 
this morning. They live in my neighborhood and they ap- 
plied to me to know what to do. I told them that the matter 
would be brought to the attention of the court, and I pre- 
sumed there would be no difficulty in having their compen- 
sation provided for. 

The CHIEF JUSTICE announced the pending question to be 
the motion of Senator Moore to allow the witnesses to be sworn. 

Senator "VVORTPI. I desire to know, before I vote, whether 
the motion of the senator from Craven [Mr. Moore] includes 
all of the witnesses who have not been sworn, some twenty I 
understand, or those referred to by the manager ? I think 
it is important that we should cover the whole ground in the 
action which we take. 

Senator GRAHAM, of Orange. I offer this resolution as a 
substitute for the motion offered by the gentleman from 
Craven : 

Resolved, That all witnesses who have been summoned on 
either side in the impeachment trial be allowed to prove their 
attendance and be paid out of the treasury. 

The ayes and noes were called and a sufficient number 
seconding the call they were ordered. 

The CLERK proceeded to call the roll on the adoption of 
the resolution offered by Senator Graham, of Orange, as a sub- 
stitute for the motion of Senator Moore, and it was decided in 
the negative by the following vote : 
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Those who voted in the aflSrmative are : 
Messrs. Barnett, Bellamy, Cook, Cowles, Currie, Dargan, 

Eppes, Flemming, Gilmer, Graham of Alamance, Graham of 
Orange, Hawkins, Hyman, King, Latham, Lehman, McCotter, 
Moore, Murphy, Olds, Price and Speed—22. 

Those who voted in the negative are : 
Messrs. Adams, Albright, Battle, Brogden, Brown, Council, 

Crowell, Edwards, Jones, Ledbetter, Lianey, Love, Mauney, 
McClammy, Merrimon, Morehead, Norment, Eobbins of 
Davidson, Bobbins of Rowan, Skinner, Waddell, Warren, 
Whiteside and Worth—24. 

Senator BROGDEN moved to reconsider the vote just taken. 
Senator LOVE moved that the motion to reconsider be 

laid on the table. 
The CHIEF JUSTICE put the question on the motion of 

Senator Love, and it Avas decided in the afErmative. 
The question then recurred on the motion of Senator 

Moore to permit the three witnesses to be sworn. 
Senator ROBBINS, of Rowan, called for the ayes and noes. 
A sufficient number seconding the call, the ayes and noes 

were ordered. 
The CLERK proceeded to call the roll of senators on the 

adoption of the motion of Senator Moore, and it was decided 
in the negative by the following vote : 

Those w^ho voted in the affirmative are : 
Messrs. Bellamy, Brown, Cook, Cowles, Dargan, Eppes, 

Gilmer, Hawkins, Hyman, King, Latham, Moore, Murphy, 
Olds, Price, Skinner, Speed and Warren—18. 

Those who voted in the negative are : 
Messrs. Adams, Albright, Barnett, Battle, Brogden, Coun- 

cil, Crowell, Currie, Edwards, Flemming, Graham of Ala- 
mance, Graham of Orange, Jones, Ledbetter, Lehman, Linney, 
Love, Mauney, McClammy, McCotter, Merrimon, Morehead, 
Norment, Bobbins of Davidson, Bobbins of Rowan, Waddell, 
Whiteside and Worth—28. 
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The CHIEF JUSTICE. The court is ready to proceed 
with the hearing. 

Mr. BOYDEN. Mr. Chief Justice and senators, I regret to 
state that I am extremely unwell, so much so that I do not 
think it will be possible for me to proceed with my argument 
to-day. It is the first time in forty six years that I ever found 
myself ill during the trial of a cause. At this moment I am 
suffering from high fever, and I w^ould be very glad if I could 
be indulged by an adjournment of the court until to-morrow 
morning. 

Mr. GEAIIAM. By all means, sir, so far as the managers 
are concerned. 

On motion of Mr. Graham, of Orange, the court adjourned 
to meet to-morrow at eleven o'clock, a. m. 
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FORTIETH DAY. 

SENATE CHAMBER, Marcli 17, 1871. 

The COURT met at eleven o'clock,pursuant to adjournment, 
Hon. E. M. Pearson, Chief Justice of the Supreme Court, in 

the chair. 
The proceedings opened by proclamation made in due form 

by the doorkeeper. 
The CLERK proceeded to call the roll of senators, when 

the following gentlemen were found to be present: 
Messrs. Adams, Albright, Allen, Barnett, Battle, Bellamy, 

Brogden, Brown, Cook, Council, Cowles, Crowell, Currie, Dar- 
gan,'' Edwards, Eppes, Elemming, Gilmer, Graham of Ala- 
mance, Graham of Orange, Hawkins, Hyman, Jones, King, 
Latham, Ledbetter, Linney, Love, Mauney, McClammy, Mc- 
Cotter, Merrimon, Moore, Morehead, Murphy, Norment, Olds, 
Price, Bobbins of Davidson, Robbins of Rowan, Skinner, 
Speed, Troy, Waddell, Warren, Whiteside and Worth—47. 

Senator JOKES moved to dispense with the reading of the 
journal of proceedings of yesterday. 

The CHIEF JUSTICE put the question on the motion of 
senator Jones, and it was decided in the affirmative. 

Mr. BOYDEN, on behalt of the respondent addressed the 

court.    He said: 

Mr. CHIEF JUSTICE AND SENATORS: 

1 desire to tender my sincere thanks to the members of this 
court for delaying the trial by the unanimous vote of its mem- 
bers, in deference to my illness yesterday. I am still feeble, 
which I regret more on account of my client than from any 
other consideration; but I trust I will be able by deliberation 
to fully present my views to the court. 

I have a very difficult task to perform. First, I have to jus- 
tify and to defend military law, in doing which every man 
speaks to a disadvantage.   It is very pleasant to discourse be- 
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fore such an intelligent body as this, and before the country 
on the great privileges secured to the citizens of the United 
States and of the state of North Carolina, by those noble prin- 
ciples contained in the federal constitution, and in the bill of 
rights of the constitution of North Carolina, and to uphold the 
.importance of their preservation to the community. But I 
have a task to perform directly to the contrary of that. I hope 
to do it with candor, and to satisfy this court that the views 
which I shall present aie impregnable. 

Then there is another part of my duty which has reference 
to myself and my own feelings. I came to North Carolina 
nearly half a century ago, without friends or money. I was 
kindly taken by the hand by the citizens of the good 
old state and during my whole experience here I have been 
treated with kindness and consideration, perhaps more than I 
deserved; and for this I trust in God I shall ever feel 
grateful. I have never regretted the selection of North Car- 
olina as my home. The people of the state I have found 
much to my idea of a great, noble and generous people; but 
though I selected North Carolina for my home, and have en- 
tertained for her people this sentiment of love and gratitude, I 
have not forgotten the land of my nativity, and have never failed 
to entertain that same deep attachment that every man may 
be supposed to feel for the home of his childhood and youth. 
With a flood of fond memories of the people of North Carolina, 
and with sentiments of affection binding me still to them, it 
becomes my duty in my relation as counsel to the respondent to 
hold up to the court and to expose to the world, one of the most 
wicked and infamous organizations against the peace and good 
order of society within our state that ever existed in any coun- 
try ; that I have to expose the existence and character of such 
an organization in our midst, to public scorn and indignation, 
may well be supposed to be a disagreeable task, but I shall not 
shrink from any duty. I am a very plain and blunt man, 
and I often speak in a way, I know, which seems harsh and 
discourteous, but I wish to say  to  the  court, many of whose 
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members I have known long and well, and for whom I have a 
high regard for their intelligence, honesty and uprightness, 
that if I shall sa}^ anything in the heat of argument derogatory 
to any member of the court or to the learned counsel for the 
managers, it will be unintentional. ISTothing could be more 
agreeable to me, as one ot the counsel for the respondent, than 
to have opposed to me such learned and courteous gentlemen 
as have been associated with the learned managers in the prose- 
cution of the trial. 

The first topic, Mr. Chief Justice and Senators, which I de- 
sire to discuss, is the power not only in England at this day, 
but in the United States and in each of the several states under 
certain circumstances, to declare martial law, and after dis- 
cussing that I shall then attempt to satisfy the court as to what 
is the effect upon any locality and the citizens thereof after 
martial law has been declared. I maintain and I expect to 
establish it by the highest aiithority, that this power of de- 
claring martial law necessarily exists in every community, and 
that in no country is it more important than in the United 
States and in the several states of this great republic. 

It is said, Mr. Chief Justice and Senators, as I understand 
the argument of the gentleman who last addressed the court 
[Mr. Graham] that the power to declare martial law does 
not exist this day in England; that it does not exist now 
under the government of the United States, and that it 
does not exist in the state of North Carolina. I think that 
in this view the learned gentleman is laboring under a great 
mistake, and this I trust I shall be able to shoM- by authority 
to the satisfaction of the court. 

I admit that in ordinary times the declaration of martial law 
should not be resorted to, and when ]-esorted to, it has always 
been and should be in times of overruling and paramount ne- 
cessity. It is said that within our state there was no insurrec- 
tion. But the case for the respondent, sir, it will be remem- 
bered, does not stand alone in the idea of insurrection. It is 
said that nothing amounts to an insurrection but that of an 

150 
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open, armed force attempting to resist the laws of the country. 
That insurrections Tisiially are of tliat character no one will 
den}'; but no authority has been produced, and no authority, 
in my judgment, can be produced to Siiow--w]ien numerous 
organizations have been formed amounting in the aggregate to 
thousands of lawless men, banded together to take the law into 
their own hands and to punish any man, wdiite oi- black, who 
has fallen nnder their displeasure by reason of his political 
course or moral character, and when tliis very same organization 
proclaim themselves the authors of scores of outrages, whip- 
pings, sconrgings and mnrders,, within the limits oi a county, in 
visiting vengence upon men and vromen, and when they have 
gone to the length of establishing such a condition of terrorism 
throughout the connty, that lio pc)or colured or even white 
man's liouse is safe from invasion at the dead hour of the night. 
I say that wdien sncli a condition of society is shown, no an- 
thority can be found which will say—that military power may 
not be invoked to insure the lives and property of the people. 

Look at the organization at Graham, in the presence of one 
of its former cbieis and six or eight others, assembled to 
carry ont one of its decrees, and v/hen this very chief testified 
here that he v/as afraid to interfere, to prevent a scene of out- 
rage and murder ! Sir, w^hat must have been the fear of other 
citizens of the county, and especially of republicans, when 
they saw an array like this in that tovai ? What must have 
been their fear and dread when a former chief of the whole 
organization in the county of Alamance dared not lift up his. 
voice to ]:/revent these assassins and cut throats from the 
perpetration of the murder of poor Outlaw? 

Again, at Company Shops, a respectable white woman leaves 
tver home at night, in the streets, screaming for help, her face 
covered with blood \ she is seen by numerous citizens who are 
aroused from their slumbers by her cries of murder. She 
tells them of the seizure of lier husband by these cowardly 
wretches in disguise, and 3^et not a liuman being dares to fol- 
low or attempt to find out the scoundrels engaged in this in- 
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tUmous outrage upon her husband—a crippled wliite man 
^vho had been guilty of what? Is there any senator that has 
anj' doubt for Avhat ? He had invited a poor colored boy to 
enter the house of God to hear its pastor call all men to cease 
their ways of w^ickeduess and to learn and pursue the path of 
the righteous, that they might be prepared to appear at the 
alter of that God before whom we are all to account and who 
has no respect for color or position. That v\^as one offence of 
Corliss; but he was guilty of another which brought down upon 
him the decree of this mysterious court of assassins and man- 
wliippers. Corliss, in spite of the prejudices existing on tlie 
subject, undertook to teach colored children to read and Avrite 
and to instruct them in those principles of religion and of 
government which would tend to make them better and more 
useful citizens. That was another offence which called for 
the interposition of this self-elected and self-constituted court, 
" wise above what is written/' and so indifferent to the praise 
of the world as to modestly seek to be unknown in the annals 
of judicial decision, though their adjudications were novel 
and their acts in execuiing their own decrees manly and 
brave! 

Sir, look back to before the days of tlie rebellion. Was it 
ever heard that a slave might not enter the church of God 
with his master or with any other man, and there to bow 
together before God and worship him ? And does not the fact 
of Corliss being whipped for inviting a colored boy into a 
church denote a sad change in the state of public feeling among 
portions of the white community against colored men and 
against northern men ? I ask senators to dwell with great 
deliberation before they make up their verdict upon this view 
of the case which I have presented. 

1 shall have occasion hereafter to recur to this subject, and 
to facts which are somewhat similar; but before I do it, I 
desire, as well as I can, in my teeble state of health, to establish 
the proposition with whicli I started, that in England, the Uni- 
ted States, and in all the states of the Union, there is the powej? 
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to declare martial law in tliose cases where extreme necessity 
may require it, and that when so declared no civil process can 
run into such a locality. 

In the first place, Mr. Chief Justice and Senators, I shall 
recur to the case of exjparte Milligan, reported in 4 Wallace, 
which has been relied upon by the managers, as I understand 
it, to establish an entirely different doctrine. I desire, lest all 
the senators may not have read that case, to read citations from 
it. What was that case ? During the rebellion, while the war 
was still raging, there was a power vested in the president to 
arrest and to detain military prisoners under an act of congress. 
The authority was to arrest and detain. If a prisoner was 
arrested twenty days before the sitting of the federal court, 
in the district where the arrest was made, he was to be de- 
tained until that federal court had met and adjourned, and if 
the court took no steps whatever to prosecute these military 
prisoners, what was to be done ? The law expressly provides 
that in such a case the prisoner had a right, under that very act 
of congress, to petition a judge of the federal court to take him 
out of military custody and to discharge him altogether or bind 
him over to the federal court, as the circumstances of his case 
might require. When the court met Milligan had been de- 
tained some sixty days instead of twenty. The court took no 
notice of his case, and although it was made the duty of the 
military officers who held any such military prisoner to report 
the case to the court, solicitor or district attorney, no such 
report was made whatever. ISTo notice was taken of Milligan's 
case in any shape, and of course under the act of congress he 
liad a right to petition a federal judge or the court for his dis- 
charge. But the military, notwithstanding this plain provision 
of the law, expressly provided for that very case, went on and 
appointed a commission to try Milligan, and tint court con- 
demned him to suffer death—exactly what they had no right to 
do. The law had provided expressly that a prisoner thus ar- 
rested, when court met, was to be taken out of the hands of the 
military and be turned over to the civil tribunals ; and if the 
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federal court took no action in his case, he had the right to make 
his application for a discharge as I have slated. 

Now, Mr, Chief Justice and Senators, congress had not de- 
clared Indiana in a state of insurrection. In the locality where 
Milligan had been apprehended and detained no proclamation 
of insurrection had been made. The courts were open ready 
to try all militaay prisoners that had been apprehended twenty 
days before they met; and the court not having tried his case, 
not taken any notice of it, it was Milligan's right to file a peti- 
tion to be taken out of the custody of the military and be 
discharged or bound over as the case might reqinre. That is 
all there is in that case, and it went to the supreme court upon 
these points and upon these points alone; and let me say that 
every member of the court concurred in every fact and every 
position of law entitling Milligan to his discharge. 

There was no division of sentiment in the court as to any 
fact or point of law necessary to the decision of the case. 
What took place ? Why, after deciding the cause and all con- 
curring, Mr. Justice Davis, and four of his associates who con- 
curred with him, thought proper to go into a long and learned 
discussion touching the provisions in the constitution of the 
United States for the protection of the lives, liberties and pro- 
perty of its citizens—those provisions forbidding arrests without 
warrants, and among them the writ of habeo^s coi^^us-—which has 
come down to us from our ancestors and has been maintained 
in the United States and every state of the Union. But this 
learned and able discussion was entirely outside of the case be- 
fore the court—it was mere obiter dicta; and, sii', tliere is 
nothing better settled in jSTorth Carolina, than that, no matter 
how much is said by the court touching points which have 
nothing to do with the discussion of the cause, it is not author- 
ity.    It decides nothing. 

Nevertheless, Mr. Chief Justice and Senators, the opinion of 
Mr. Justice Davis and those who concurred, is the opinion of 
learned, upright and intelligent jurists, and is entitled to con- 
sideration before this learned court; but not being decisions. 
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but mere oMter dicta, siicli opinions are not binding in any 
court, and should be no authority, except so far as by reason 
and agreement they appeal to the intelligent understanding of 
men. 

But, sir, Avhat else does this case show ? It shows that that 
learned jurist, Chief Justice Chase, and three of his learned 
associates, to prevent anj^ misapprehension as to their views of 
the la^v, thought proper to deliver their sentiments touching 
these very points, out sideof the case. And, sir, we say on be- 
half of the respondent that the judges who joined in the opinion 
of the chief justice, are as learned jurists, as honest, as intelli- 
gent as those who joined in the opinion delivered by Mr. Jus- 
tice Davis, and therefore, that their opinions are entitled to 
the same weight before this court on matters outside of the 
points really adjudicated, as the opinion of Mr. Justice Davis 
and those who concurred. And, sir, I expect to satisfy this 
court, beyond all question, from the very highest authority, that 
tlie opinion which they dehvered in that case is the settled lav/ ,j 
of the United States. If the majority of the court, in their 
opinion, meant to declare that in times of great emergency 
congress could not authorize the president to declare a locality '/ 
in a state of insurrection, and to authorize military commis- \ 
sions to try and punish any insurgents, which I think a delib- jvj 
erate and careful reading of their opiuion v/ill satisfy every 
senator that the court did not so intend to decide, but if thef 
did, I say they utterly mistook the law. 

I desire now to call to the very deliberate attention of this 
learned court, in wdiich I see many senators capable of occupy- 
ing with honor to themselves and to their country the ver}-- 
highest judicial position in the land, to the case of Milligan, 
and to what the learned chief justice said in the opinion which 
he delivered.    I begin  at the last paragraph of page 110 of 4 ' 
Wallace Reports, and including the opinion of the chief justice [ 
from that point to the close : 1 

" We cannot doubt that, in such a  time of public danger, \ 
'^ congress had pov/er, under the constitution, to provide for the 

% 
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" organization of a military commission, and for trial Ly that 
"'commission of persons engaged in this conspiracy. The fact 
'' that the federal courts were open was regarded by congress 
^' as a sufficient reason for not exercising the power ; but that 
" fact could not deprive congress of the right to exercise it. 
" Those courts might be open" 

And I want senators to notice this particularly. I shall have 
occasion to comment upon it at great length hereafter. 

" Those courts might be open and unrestricted in the execu- 
•' tiou of their functions, and yet wholl}- incompetent to avert 
" threatened danger, or to punish, with adequate promptitude 
and certainty, the guilty conspirators." 

Senators, go with me to the county of iVlamance ; go to the 
houses of the poor colored men at midnight, where they are 
resting with their wives and little ones around them ; here 
they are seized by this band of armed assassins who enter their 
peaceful dwellings by scoi'es, drag them to the woods, tie them 
to trees, strip their bodies and whip them as they would hesi- 
tate to whip a brute. Yes, in some cases they have not been 
satisiied with Avluppiiig, but have gone on to murder, and this 
thing has been persisted in for two, three or four years. And, 
sir, vrliat do the records of the couits of Alamance and Caswell 
show ? Not a solitaiy violation of law by this band of assassins 
lias ever been punished. I ask senators if the opinion of Chief 
Justice Chase is not applicable here ? Does the fact of having 
tlie courts open, and in the exei'cise of their usual functions, 
show that these tribunals answer their purpose ? I appeal to 
every senator if the proof of the outrages committed by this 
cowardly association is not sufficient to satisfy every one that, 
so far as these organizations are concerned, the arm of the 
civil power had become utterly powerless, and that there was no 
means of punishing any one of these vile conspirators? Are 
senators prepared to say that these things w^ere to go forward ; 
that these vile deeds were to be perpetrated night after night 
by these cowardly assassins with no power to inter])ose to pro- 
tect the unofiendino' citizens ?    What s'lorious and noble deeds! 
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Seventy-five or a hundred men of the intelh'gent Caucasian 
race go forth to the humble dwellings of a poor colored man 
and drag him from his house. Brave men they be, four 
score armed with pistols and guns, go forth to conquer one unof- 
iending negro! They dare even to make a night attack. They 
storm him in his castle ; he is taken by surprise. His aged mother 
only being near to come to his aid, with all her might she trie& 
to beat back the villains and she is knocked down and stamped 
upon. Her son is taken from his little children, carried otf to a 
tree in full view of the court house, that they might show their 
contempt for the civil authority, and there he is hung by the 
neck until he is dead ! dead ! dead ! Brave men indeed, they 
be, and the}'" should be immortalized in history ! Yes, sir, they 
hanged him before the court house door to show their coit- 
tempt for all the civil authority of the country. Though they 
did conceal their persons, they had no intention to conceal 
their iniquities. They desired it to be proclaimed on the house 
tops and in the streets that these cowardly deeds were done by 
men of the brave and noble Kuklux Klan ! 

Beggmg pardon for this digression, I will go on with the bal- 
lance of this opinion of Chief Justice Chase. 

" In Indiana, the judges and officers of the court were loyal 
" to the government. But it might have been otherwise. In 
" times of rebellion and civil war, it may often happen, indeed, 
" that judges and marshals will be in active sympathy with the 
" rebels, and courts their most efficient allies." 

Let me stop here a moment, senators, and ask if you have a 
recollection of a man by the name of Murray, who is sheriff of 
Alamance, and who says he was chief of one of these camps of 
conspirators ? Yes, sir, and the night before Outlaw was hung 
at sunset that perjured wretch was in Graham. For what ? I 
leave it for senators to judge. And, sir, there has been proven 
here another fact, called out by the prosecution, that he even 
had a deputy that belonged to this organization of chivalric and 
brave conspirators. And two or three magistrates in the 
county were in actlvQ fellowship with this organ.iz,^tion of cut- 
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throats and assassins. "Well might Chief Justice Chase remark 
that judges and marshals might he in active sympathy. But 
let me read further : 

" We have confined ourselves to the question of power. It 
" was for congress to determine the question of expediency. 
" And congress did determine it. That body did not see fit 
" to authorize trials by military commission in Indiana, but 
" by the strongest implications prohibited them. With that 
" prohibition we are satisfied, and should have remained silent 
" if the ansAvers to the questions certified had been put on 
" that ground, without denial of the existence of a poAver 
" which we believe to be constitutional and important to the 
" public safety,—a denial which, as we have already suggest- 
" ed, seems to draw in question the power of congress to pro- 
'' tect from prosecution the members of military commissions 
"who acted in obedience to their supreme ofiicers, and whose 
" acting, whether warranted by law or not, was approved by 
" that upright and patriotic president under whose adminis- 
" tration the republic was rescued from threatened destruc- 
" tion." 

" We have thus far said little of martial law, nor do we pro- 
" pose to say much. What Ave have already said sufficiently 
" indicates our opinion, that there is no laAA" for the goA^ern- 
" ment of the citizens, the armies, or the navy of the United 
" States, within American jurisdiction, Avhich is not contained 
" in or derived from the constitution. And Avherever our 
" army or navy may go beyond our territorial limits, neither 
" can go beyond the authority of the president or the legisla- 
" tion of congress." 

Lest I should forget it, I desire here, Mr. Chief Justice, to 
make a few remarks upon Avhat I regard as a grand mistake 
which seems to prevail among some, touching a locality 
declared in a state of insurrection, and what is called the sus- 
pension of the writ of habeas corpus. I fully concur with the 
doctrine laid doAvn by the learned gentleman, [Mr. Graham,] 
who addressed us the day before yesterday—that the suspension 
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of tliG Avrit of haljeas corjnis does not aiitlioi'izc the arrest of 
any man without a warrant, sued out under oath. There never 
was a greater mistake. And permit me to saj that the respon- 
dent doubtless fell into this error. It vrould seem from the 
letters and teleo'rams that have been exhibited here that such 
was the fact, and I am not surprised that he should have so 
misunderstood the law, as to suppose that although he had 
declared marshal law in the counties of Alamance and Caswell, 
unless the v/rit of lialjeas corjnis was suspended, these men might 
be ta-hen out of custody of the military by the judicial power of the 
state, and handed over to the judicial tribunal for trial. There 
never was a greater mistake than that. The declaration of 
martial law, Mr. Chief Justice and Senators, places at once every 
citizen, high or low, rich or poor, peaceable or belligerent—every 
member of society, under the military power; and the judicial 
power of the state has no sort of authority in such loca.lity and 
neither the chief justice nor an_y other judge has any authority to 
issue a precept to run into any locality declai'ed in a state of 
insurrection. And, notwithstanding all tliat has been said in 
Is^orth Carolina ao'ainst the chief iustice in not ;7oini>: further, 
it will turii out in this investigation that he went beyond his 
authority; and I am happy to state that upon this subject the 
openhig argument of the learned and distinguished manager 
[Mr. Sparrow] admits, in so many words, that a writ of JioJjeas 
<X)rj)iis does not ran, and no civil process can ruji into a locality 
declai'ed in a state of insurrection. 

I admit the opening speecli of the distinguished gentleman 
on the part of the managers is an able and learned one. But, 
sir, he was forced after having looked into the authorities to 
admit what is clearly established by all the authorities, that no 
civil process runs into a locality declared in a state of insuj-- 
rection.    He says: 

" Martial lav: suspends all civil authoritj', and therefore the 
"• writ cannot run." 

I am happy, Mr. Chief Justice, that upon this great cpiestion 
hi the cause we are  not at issue,    ^^e acrree on both  sides. 
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There is no getting out of that—that if martial law is declared 
it suspends all civil authority. I trust, senators now see that 
;iU this talk about the writ of /icdeas cot'pus and about arresting 
men in the counties of Alamance and Caswell without legal 
warrant, falls at once to the ground, provided martial law was 
proclaimed. 

But, gentlemen, do they try to get over it anyhow ? They 
say that the governor had no right to make such a proclama- 
tion—that there was no insurrection. TVc arc not nov\- upon 
tlie Cjuestion of the right to make the proclamation, but we 
shall be after a while. We are now upon the question of fact— 
was an insurrection declared? The governor did declare the 
counties of Alamance and Caswell in a state of insuri-ection, 
and what does that mean ? Why, it has been greatly misimder- 
stood by the people, and I fear'by some members of the senate also. 
^Vnd, J.Ir. Chief Justice, I am free to admit here for myseif, tliat 
until the investigation in this cause, I have been laborin^j; under 
the same misapprehension. I shall, before I close, read ample 
and abundant authority to shov*' the correctness of v/hat the 
learned manager admitted in his argument. I shall be able 
to show that the declaration of insurrection not only suspends 
all ordinary law, but it suspends all those provisions in our 
constitution and our bill of I'ights for tlie protection of the 
lives, the liberties and the propeily of the citizen. Yes, sir, 
the declaration of martial law in any locality overrides all ordi- 
nary law, and the provisions in the constitution ; and I vronder 
not a little how it could be supposed that those clauses in our 
bill of rights which declare that no man shall be apprehended 
except by warrant under oath, and that no man sjiall be de- 
prived of his life, liberty, or any of his rights, unless by the 
law of the land, could be suspended by a declaration of insur- 
rection made by the governor, and that a person might be 
arrested contrary to those provisions, and yet the respondent be 
bound to obey a writ of JiaJjeas corjms issued into such locality. 

■JSTo, sir, the very act of declaring a locality in insurrection sus- 
pends all civil jurisdiction.    The courts liave no power in any 
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shape to meddle with any man, or to issue any process into the 
locality declared by the proper authority in a state of insurrec- 
tion ; and, sir, what is more than that, it is clearly laid down in 
the books that when this declaration is made by the proper 
authority every department of the government is bound there- 
by, and every citizen is bound to take notice ot it and conduct 
himselt accordingly. 

And that is not all, sir. When this proclamation of a state 
of insurrection is once made by the proper authority, it is clearly 
settled in the books that this identical state of insurrection con- 
tinues until this same proper authority, to.wit, the executive 
or legislative department of the government, has declared that 
there is an end of this insurrection. That is the law that I ex- 
pect to establish. 

And here I will take this occasion to reply to an authority— 
a Pennsylvania case reported in the American Law Register, 
and read by the gentleman who last addressed th e court. I 
have not the case before me, but it is well settled, as many sen- 
ators will recollect, that when a state of warduring the re- 
bellion—was declared—it continued until the proper authority, 
the executive or the congress of the United States, the political 
part of the government, declared it had ceased. Yes, sir, this 
judge in Pennsylvania had no authority to examine into the 
condition of the country, and to say whether the war was at an 
end or not. In law every court in the United States, state or 
federal, was bound to regard the state of war as existing, 
although there might not have been a man in arms against it, 
until the president or the congress of the United States declared 
it at an end. I am glad that upon this subject I am addressing 
lawyers quite as learned as the judge in Pennsylvania, and just 
as competent to pronounce the law as he was, and when they 
know that that point is perfectly settled, I have a right to ex- 
pect, and do expect they will be governed by the authorities. 

I read further from the opinion of the chief justice in the 
case of Milligan : 

*' There are under the constitution three kinds of military 



TRIAL  OF  WILLIAM   W.   HOLDEN. 2331 

"jurisdiction, one to be exercised both in peace and war, 
" another to be exercised in time of foreign war without the 
"boundaries of the United States, or in time of rebelHon and 
" civil war within the states or districts occupied bj rebels 
" treated as belligerents, and a third to be exercised in time of 
''invasion or insurrection within the limits of the United 
" States, or during a rebellion within the limits of states 
" maintaining adhesion to the national government, when the 
"public danger requires its exercise. The first of these mry 
" be called jurisdiction under military law, and is found in the 
" acts of congress prescribing rules and articles of war, or 
*' otherwise providing for the government of the national 
" forces ; the second maybe distinguished as military govern- 
" ment superseding as far as may be deemed expedient the 
" local law, and exercised by the military commander under 
" the direction of the president, with the express or implied 
" sanction ol congress. While the third may be denominated 
** martial law proper, and is called into action by congress or 
" temporarily, when the action of congress cannot be invited, 
" and in the case |of justifying or excusing peril by the presi- 
" dent in times of insurrection or of civil or foreign war within 
*' the district or locality where ordinary law no longer 
"adequately secures the public safety and private right." 

This is the law which we say existed in Alamance and 
Caswell at the time of the arrest of all these prisoners ; and 
we say here most emphatically, and I think there is not a 
senator within the sound of my voice but what must be fully 
^nd thoroughly satisfied, that the " ordinary law was no 
longer adequate to secure the public safety or private right 
in the county of Alamance or Caswell"—I say most emphati- 
cally, in my judgment, every senator must acknowledge that 
was the condition of things in both those counties. 

" We think that the power of congress, in such times and in 
" such localities, to authorize trials for crimes against the 
" security and safety of the national forces, may be derived 
" from its constitutional authority to raise and support armies 
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" and to declaj-e war, if not from its constitutional anthoritv 
"to provide for governing the national forces." 

"We have no apprehension that this power, under our 
"' American system of government, in Vvdiich all official authority 
" is derived from the people, and exercised under the direct 
" responsibility to the people, is more likely to be abused than 
" the power to regulate commerce, or the power to borrow 
" money, and we are un u'illing to give our assent by silence to 
" expressions of opinion which seem to us calculated, though 
" not intended, to cripple the constitutional powers of the gov- 
" ernment, and to augment the public dangers in times of inva- 
" sion and rebellion." 

I hope ail that I have said in reference to the Milligan case 
v.'ili be perfectly understood. I respect and I fully concur in 
the authority of the case, so far as it is an authority, and so far 
as it touches any point in that case necessary to a final adjudi- 
cation of the Cjuestion involved. But the opinion of the 
learned majority touching points not necessarily involved in a 
decision of the case, is not an authority in law, though it may 
be entitled Ijefore this learned assembly to much weight on 
account of the learning and talents of those exalted jurists who 
concurred in this opinion outside of the decision in the case. 
But I do think, and I expect to establish by high authority, 
that they were certainly in error if they intended to decide 
what has been urged by the counsel of the managers, which I 
certainly do not admit, and I expect to satisfy every man that 
the opinion of the minority on the cpiestion not necessarily 
involved in the decision of the case, is the law of the United 
States at this day. 

I will now proceed to the other authority to establish my 
position, and will read from Bishop's Criminal Law, volume 1, 
chapter 4, sections 52 to 64. I have had occasion heretofore 
to bring that authority before the court in an argument that 
too'c place at an early stage of this trial; as I remarked it is 
a very pleasant position to be in to discuss those high princi- 
ples of civil liberty, tre.ate.d at length by' the learned gentle- 

•I 
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man tlic day before yesterday, and a most disagreeable task to 
tipliold military power. And while men who dare to under- 
take it are subjected to disparaging views, I will read what 
this authority says. I shall not read many of these sections, 
but I wish to read this to show the position that one occupies 
if he entertains such views of these military and harsh measures 
and attempts to uphold them before the country. 

" Thus we have traced, v\ith some care, the thread of judi- 
" cial argument through the various constitutional provisions 
" upon which the question of martial law under our govern- 
" ment depends. It was not deemed necessary to cite in the 
" notes, all the crude utterances which have fallen from judges 
" and irom legislators on this subject. This is one of those 
•'■ questions of constitutional lav/ which the author expects to 
" unfold more fully in another connection hereafter. 

" It may be h'ere said, however, that, though the constitu- 
'• tiomil provisions relating to this subject are, when fully ex- 
" amined, plain enough, it is very dilBcult to tell the truth 
" upon it, without subjecting one's self to being misunderstood, 
" This matter has been bandied about in politics, and each 
" reader is seeking to know whether the author belongs to 
'■ this party, or to that, and he is ready to approve or disap- 
" prove, according as he likes or dislikes the answer to this 
" question. Yet in the present case, the author belongs 
" neither to this nor to that p&rty ; but he is one of those few 
'" persons who hold truth to be superior to party, and who 
" seek it alone, without asking or caring whether it pleases 
" one party or another," 

I read from section 52: 
" Martial law is elastic in its nature, and is easily adapted to 

'•'varying circumstances.    It may 023erate"  
I vvush to call this particularly to the attention of the senate: 
"it may operate to the fatal suspension or overthrow of the 

" civil authority ; or its touch may be light, scarcely felt, or not 
" felt at all, by tlie mass of the people ; while the conrts go on 
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" in their ordinary course, and the business of the community 
" flows in its accustomed channels." 

What liave we heard from the prosecution on the other side 
of this case ? Why, that the courts were open ; the commis- 
sioners held their regular meetings; that the clerk issued writs ; 
and that the magistrates might proceed as they liked. Admit 
it. The authority that makes this declaration is not bound 
to visit its severity upon every citizen. " The touch," says 
this learned writer, " may be light. The great mass of the 
" people may not feel it at all. All the main business of 
" the community may flow on in its accustomed channels." 

I was not a little amused at one portion of the speech of the 
learned gentleman [Gov. Graham.] He seemed to think that 
the respondent had treated the people of Alamance and the 
people of Caswell in the general, too kindly. He had per- 
mitted the great mass of the people not to feel the force 
of martial law at all. He had permitted them to go on and 
transact their business as usual, and had only visited this law 
of necessity ujDon a smaller number of the citizens, when if it 
was really martial law and properly declared, the gentleman 
thinks he ought to let every man feel the weight of it. 

Sir, the respondent deserves much credit for taking care 
that but very few in either of these counties should feel the 
weight of martial law. But it would seem that lie committed 
a great blunder because he let it fall upon men of high position. 
If he had visited the weight of martial law upon some few—if 
it had only been in the lowly walks of society, men of little or 
no influence—as I understand the argument—there would have 
been no complaint of that kind of martial law. I will read a 
portion of section 55. 

" This question is not perhaps quite so clear on the face of 
" our constitution [the right to declare martial law] as are some 
" others, yet it is believed that the only real difficulty in the mat- 
'• ter lies in the acts of political demagogues who wish to gain 
" the votes of unthinking people by representing themselves to 
" be the champions of their rights, and their defenders against 
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'^ what tliey call tlic tyranny of martial law. The truth is that 
'•' martial law is the only kind of law which is adapted to those 
'' circumstances in which a reasonable military power will ask 
*' it to prevail, and no people or portion of the people can exist 
" even for a day without some kind of law governing them." 

iSFow comes that important clause : 
"If the civil tribunals in the best of faith endeavor to stretch 

■'' their precedents and adapt their processes to the emergencies 
^' which call for martial law, they so change the precedents 
*' which must govern afterwards as to render the jurisprudence 
"■ of their courts unfitted for times of peace.; and as martial law 
^' necessarily passes away with the emergency which called it 
^' into action, a wise people, a people fit for freedom, will bow 
■' thanklully before it, rejoicing that thus they preserve the law 
" of the civil tribunal uncorrupted and uncontaminated to enter 
"•' again upon its bright work the morning after peace. And 
'' that which designates a people fit for freedom from a people 
" vv'hich must be made slaves is, that the former discerns be- 
■" tween tyranny and law, spurning the one and accepting 
'' thankfully tlie other, while the latter kicks at the one and 
" the other alike." 

Section 56 says: 
" If the reader will turn to the constitution he wdll there see 

" that the power conferred on the judges is ' judiciaL' It is 
" not all the power of the government, but only the 'judicial 
" power.' Says the constitution, ' The judicial power of the 
* ' United States shall be vested in one supreme court, and in 
*' ' such inferior courts as the congress may from time to time 
*'' ordain and establish.' Now, here is the power of martial 
" law because martial law is not a thing pertaining to 'judical 
" power.' The United States courts cannot establish martial 
" law^ on the one hand, nor on the other can the}^ overthrow 
^^or interfere with it in any waj^" 

So that this high authority settles the question, as admitted 
by the managers, that if martial law is declared by proper 

151 
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.authority,  tlie judicial power  cannot   in any way interfere 
•with it. 

Section 57 says: 
'•There are certain principles laid down in the constitution 

" to judge the judicial power.    In some of the clauses express 
••-'words mention the 'judicial' as the power to be guided, 
" and in others the form of the language is such as merely to 
" point to this power alone.    Of the latter let the fourth and 
" fifth articles of the amendments serve as samples.    They 
''are read consecutively as follows : ' The right ol the people 
"' to be secure   in their persons, bouses, papers and effects 
" ' against unreasonable searches and seizures shall not be vio- 
'^' lated, and no warrants shall issue but upon probable cause, 
" ' supported by oath or affirmation, and particularly describing 
"■' the place to be searched, and the persons or things to be 
" ' seized.    No person shall be held to answer for a capital or 
" ' otherwise infamous crime, unless on presentment or indict- 
" ' ment of a grand jury, except in cases arising in the land or 
" ' naval forces or  in the militia when in actual service in 
"' time of war, or public danger, nor shall any person  be 
" ? subject for the same offence to be twice put in jeopardy of 
"' life or limb, nor shall be compelled in any criminal case to 
" ' be a witness against himself nor be deprived of life, liberty 
" ' or property without dne process of law, nor shall private 
"'property betaken for public use without just compensa- 
" ' tion.'    Perhaps the last clause is properly construed, as it 
' ■ is by the courts, to be a limitation upon the legislative as 
" well as the judicial power, and indeed the whole restrains 
" the legislature from passing any act which shall command 
'' the courts to violate in   their   proceedings the  provisions 
*^ thus laid down.    But these provisions have nothing to do 
'^ with the martial power of war." 

Section 60 is in these words: The " President having this 
^'power put into his hands, takes the oath to preserve, protcc': 
" and defend tbe constitution of the United States." In another 
■'^ claus,e he i^ enjoined to ' take care that the laws be faithfully 
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" ' executed.' It is obvious that the word ' laws' in this con- 
" nection does not have any restrictive meaning; it is pkiral in 
" its form, and, if it were singular it would not be restrictive ; 
*• it applies not alone perhaps, not primarily, to the laws ad- 
"ministered by the judicial power, the judges to whom they 
" are expressly committed being ordinarly competent to execute 
" these laws, but it applies in an especial manner, to the law 
" martial which is executed b}' the military forces whereof he 
" is the COmmandei-in-chief. If, by reason of insurrection or 
" rebellion at home, or invasion from abroad, there comes a 
" disturbance which the civil power cannot or will not suppress, 
" he is bound to call Jinto action this power of war, carrying 
" with it the law martial." 

I will not read any more from that authority, but will read 
from the opinion of Chief Justice Taney, in the case of Luther. 
vs. Borden, reported in 8 Howard. Speaking ot the clause in 
the constitution providing for cases ot domestic violence, the 
learned chief justice says : 

" So, too, as relates to tiie clause in the above mentioned 
'' article of the constitution providing for cases of domestic vio- 
" lence. It rested with congress to determine upon the means 
" proper to be adopted to fulfill this guarantee. They might, 
" if they had deemed it most advisable to do so, have placed it 
" in the power of a court to decide when the contingency had 
" happened which required the federal goverun^entto interfere, 
" But congress thought otherwise, and no doubt wisely, and 
" by the act of February 28th, 1795, provided that in case of 
" an insurrection in any state against the government thereof, 
" it shall be lawful for the president of the United States on 
*' application of the legislature of such state or of the executive;, 
'^ when the legislature cannot be convened, to call forth such 
" number of the militia, of any other state, or s|;ates, ag. may be 
" applied for, as he may judge sufficient; tp suppress,such insur-, 
^' rection. By this act the power of deciding whether the exi- 
^* gency liad arisen upon which the government of the TJnitec| 
" States is bound to interfere Jsgiy^n to tl?g presideyt^   He is tQ, 
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" act upon the application of the legislature, or ot the executive^, 
" and consequently he must determine what body of men con- 
"stitnte the legislature and who is the governor, before he can act. 
-X- ^ ->:- v:- j^fter the president has acted and called out the 
" militia, is a circuit court of the United States authorized to 
"inquire whether his decision was right? Could the court 
"• while the parties were actually contending in arras for the 
" possession of the government, call vritnesses before it, and 
" incpiire which party represented a majority of the people? 
" If it could, then it would become the duty of the court (pro- 
" vided it came to the conclusion that the president had decided 
*' incorrectly) to discharge those who were arrested or detained 
" by the troops in the service of the United States, or the gov- 
" ernment which the president was endeavoring to maintain. 
•' If the judicial power extends so far, the guarantee contained 
"in the constitution of the Usited States is a guarantee of 
" anarchy and not of order. Yet if this right does not reside 
" in the courts when the conflict is raging—if tlie judicial power 
" is at that time bound to follow the decision of the political, it 
" must be equally bound when the contest is over. It cannot 
" when peace is restored punish as offences and crimes the acts 
" which it before recognized, and was bound to recognize as 
" lawful. ■^'" '-^ * * And in that state of things the ofticers 
" engaged in its military service might lawfully arrest any one 
" wlio from the information before them, they had reasonable 
" grounds to believe was engaged in the insurrection, and 
" might order a house to be forcibly entered and searclied when 
" there were reasonable grounds for supposing he might be 
" there concealed." 

This case goes on and expressly recognizes and confirms tlie 
proceedings in Khode Island declaring the people of that state 
in a state of insurrection, so that the right to declare a state in 
insurrection and to enforce martial law is established by that 
authority. 

The next authority which I cite is Finlason on Martial Law, 
ii recent and most learned and exhaustive work on the subject^ 
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■ivliieh I commend to the attention of every senator before lie 
comes to a decision in this case. It is entitled " Considerations 
*' upon Martial Lav; by William F. Finlason, Esq., of tlie Mid- 
'' die Tein]:)le, Barrister-at-law, author of the Treatise on Mar- 
'^ tial Law."    Speaking of martial law he says : 

" After the era of the revolution it is true that the exercise 
'' of this prerogative, at all events in its fuljiess, never arose in 
''this country, by reason, as Ilallam observes, of our standing 
'^ army ; but in Ireland, where the common law is the same, 
" and Avhere the necessity for n^artial law has unhappily arisen 
'• almost within livino; memory, it was exercised without anv 
"■ statute to authorize it, and although hv reason of horrible ex- 
"■ cesses, bills of indemnity were required, and in several in- 
'' stances, as those of Wolfe Tone, J. Yf. Wright and J. W. 
" Grogan, its exercise after rebellion was over, or in districts 
'' where it had never been, and where in fact martial law did 
" not exist, was undoubtedly illegal; yet even when, after the 
"■ Union, the Imperial Parliament thought fit permanently to 
^' regulate the subject, it not only did not negative the preroga- 
'' five of the cro^^■n to declare martial law, but distinctly de- 
'' clared it, and carried it further, providing for its exercise, not 
'' only in cases of actual but apprehended rebellion, and in 
'' districts where peace was not so destroyed, but that the com- 
" mon law could have its course. And so even in our own 

■" time, no later than iji the last reign, parliament passed an act 
" relating to Ireland, in which the prerogative was not only 

■^'declared but enacted, and elaborate provisions were laid down 
" for the regulation of its exercise in times of apprehended re- 
"bellion, and more especially for the trial of rebels by court 

■" martial, whether civilians or soldiers." 
Then at x>age 6, he says : 
"So in India, if not in any of the colonies, regulations or 

■" acts of legislature were passed providing for the exercise of 
*' this important power. In 1S46 an act of the legislature of 
'•'Jamaica, passed for the purpose, received the sanction of the 
^* ia'own    under  the governnient  oi  Lord   Rnssell,  and d'lSr 
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" tinctly authorized the governor in council to declare and 
*' exercise martial law for the suppression of rebellion, 
" without any definition or limitation of the term, without 
" any restriction of its exercise, and leaving it to be applied 
" and exercised according to the sense in which it was under- 
*' stood by parliament in the other acts, and in which it was 
" explained by all text books of military law in the hands of the 
" British atiny m the application of absolute military law to 
" the whole population. Kor was this the doctrine of military 
" writers alotie^ nor even of lawyers in this country. It wag 
" equally laid floWn by the greatest constitutional writers, not 
" only in this country but America; and while the illustrious 
" Ilallam declared that martial law was the suspension of civil 
"jurisdiction just as the great Bnke declared it to be the will 
" of the eoinmander, the great Chancellor Kent declared it as 
" the absolute rule of a military chief." 

I now read again from page 6, note C: 
"The military law as esercised by the authority of Parlia- 

" ment and the mutiny act, annually passed, together with the 
" articles of war, is not to be confounded with that different 
*' branch of the royal prerogative called martial law, which is 
*' only to be exercised in time of rebellion.'^ 

He also cites McAuthen and Simmons on Courts Martial: 
" There may indeed be times of pressing danger when the 

" conservation of all demands the sacrifice of the legal rights of 
" a few; there may be circumstances that not only justify but 
" compel the temporary abandonment of constitutional power. 
" It has been usual for all governments during an actual rebel- 
"" lion to proclaim martial law on the suspension of civil juris- 
'"" diction^ Martial law is quite a distinct tiling (i. e., from ordi- 
'"nary military law.) It is founded on paramount necessity, 
*^*' and proclaimed by a military chief." 

At pag<3 8 of this work, note A, he gays : 
" Martial law is a lex non scrijpta. It arises on paramount 

"necessity to be judged of by the executive Martial law 
'' ciomprieeis all perBon8=—all are underit-in 4he country or dis- 
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** ti-ict in wliicli it is proclaimed whether they be civil or mili- 
** tary. There is no regular practice laid down in any work 
" on military law as to how courts martial are to be conducted 
" or power exercised under martial law, but as a rule I should 
" say that it should approximate as near as possible to the reg- 
*■ ular form and" course of justice, and the usage of the service, 
" and that it should be conducted with as much humanity as^ 
" the occasion may allow according to the conscience and 
" the good judgment of those entrusted with its execution. 
" It overrides all other law. It is entirely arbitrary ; it is far 
" more extensive even than ordinary military law. 

" The Duke of Wellington said in the House of Lords on 
" the 1st April, 1851, in reference to the Ceylon rebellion in 
'• 18-19, that martial law was neither more or less than the 
" will of the genei'al who commands the army; in fact, mar- 
" tial law is no law at all! And Earl Grey on the same oc- 
*' casion said, 'that he was glad to hear what the noble Duke 
" had said with reference to what is the true nature of martial 
*' law, for it is exactly in accordance with what I myself wrote 
" to my noble Lord Torrington at the period of those transac- 
" tions in Ceylon. I am sure I was not wrong in law, lor I 
" had the advice of Lord Cottenham, Lord Campbell, and the 
*' Attorney General (Sir J. Jervis) and explained to my noble 
*' friend, that what is called proclaiming martial law, is no 
" law at all, but merely for the sake of public safety in cir- 
" cumstances of great emergency, setting aside all law and 
" acting under the military power ? Sir J. W. Hogg, chair^ 
" man of the East India company, said in the House of Com- 
" mons on the 29th of May, 1851, when an honorable member 
" was inclined to carp at the statement of the Judge Advo- 
*' cate General (Sir D. Dundas) that martial law was a denial 
" of all law, but the Judge Advocate was quite correct; it was 
*' a denial of a law, and could not be the subject of regulation ■ 
" when martial law was proclaimed, the commanding officer 
" must use his discretion." 

That means, Mr. Chief Justice and Senators, a denial of all 



2342 COUET  OF  IMPEACriMES'TS. 

civil law, and that in the locality where the insurrection is 
declared, the civil law has no force or effect. Martial law 
OA^errides all ordinary law, and all constitntional law, and they 
are to be governed by martial law alone. Speaking this time 
in 1861 he says, at page 10 : 

So recently as 1S50, "the same doctrines were distinctly and 
" broadly laid down by Mr. Headlam, the Judge Advocate Gen- 
" eral at the time, in an official letter which was published, and 
" which none ventured to challenge, and in which the nature of 
" martial laM^ as absolute military authority overruling all orcli- 
" nary lav/ whether military or municipal, was clearly and nn- 
" equivocally maintained with the entire approbation of the gov- 
" ernment, of parliament and the whole country. And upon 
"this footing the subject was left as before, except in Ireland 
" and India, Avithout any other definition, without any restric- 
" tion or limitation, and withont any regulation for the future 
" exercise of this tremendous power admitted to be vested in 
"any colonial governor." 

A then again: 
"Martial law, according to the Duke of Wellington, is 

" ne\thei- more nor less than the will of the general who com- 
" mands the army. In fact, martial law means no law at all; 
" therefore the general who declares martial law, and commands 
" that it should be carried into execution, is bound to lay down 
" the rules, regulations and limits according to which his will 
" is to be carried out." 

I now read from page 11: 
" Accordingly, when on the occasion of the recent rebellion 

"in Jamaica, the governor, nnder a local act not defining mar- 
" tial law, but simply imposing certain conditions or restrictions 
" upon the power of declaring it, which the statute itself im- 
" plies was already in the governor, he, under the advice of the 
" attorney general, and with the assent of the council, declared 
"' it in the form of proclamation, drawn in accordance with 
" these traditions and doctrines on the subject, and purporting 
'' to place the whole district under military rule, and to eui- 
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*••'power the troops to use tlie measures of war against those 
"found in rebellion. And he, in conjunction with the ccni- 
" mander-in-chief, upon that principle appointed an officer to 
" commrjud the district, who accordingly assumed the entire 
"and exiclusive government of it. On that occasion, when the 
"goverilor, under the local act, with the assent of the council, 
" declared martial law, there were no regulations for its exer- 
"'cise. !No instructions have been issued either to colonial 
"governors or to military commanders by the crown ; and in- 
" deed both parliament and the crown had acquiesced in Avhat 
"was laid down in the Ceylon case, that no definite instructions 
" could be issued. At all events none were issued, and on the 
" breaking out of the rebellion the governor was left to his own 
" discretion ; and he having declared martial law, left its execu- 
" tion to the military commander." 

Mr. BIwAGG. Does it say what they did to the governor 
in that case ? 

Mr. BOYDEX.    l\o, sir. 
Then again on page 47: 
" The military law as exercised by the authoritj- of parlia- 

"ment, and the mutiny act annually passed, together with the 
■^^ articles of war, is r.ot to be confounded with tliat different 
" branch of the royal prerogative called martial lavv*, v\-hich is 
"only exercised in the emergency of invasion and insurrection 
"or rebellion. Thus Simmons states, that courts martial are 
"'regulated by the mutiny act and the articles of v\-ar and gen- 
" eral orders, and that their practice is moreover regulated on 
"points where that law is silent, chiefly b}^ the customs of war, 
^' i. e., the usages of the British ai'iny. (Simmons on Court 
■" Martials, p. ST.) So it is laid down in that work, p. 97, that 
" the proclamation of martial law renders every man liable to 
" be treated as a soldier, that is, he is amenable to courts martial 
■^' under the orders of military authority." 

And I mention here (and it was cited I think on the part of 
the managers from the trial of Johnson) the discussion in the 
house of parliament, touching  the  trial and the execution of 
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the Eev. John Smith, of Demerara, and I call the attention of 
senatoi'S to the quotation from what Lord Brougham said on 
that occasion. lie declared that every person within the lo- 
calif_y declared in a state of insurrection was to be treated as a 
soldier; and Sir James Mcintosh, whose authority is cited in 
that case, also recognizes the same doctrine, and then there 
is the case which I will cite now, known as Mrs. Alexander's 
cotton case, in which it is distinctly laid down by the supreme 
court of the United States that every person in the locality 
declared in a state ol insurrection is liable to be considered an 
insurgent, and the case of ex jyarfe Moore before the chief 
justice, and the case oi ex jyarte Burgen before Judge Bond, to 
recognize the same doctrine. 

The hour often o'clock having arrived, the court on motion 
took a recess until half past seven o'clcck. 

EYENIXG SESSION. 

The COURT re-assembled at half-past seven o'clock. Hon. 
H, M. Pearson, Chief Justice of the Supreme Court, in the 
chair. 

The CLEEK proceeded to call the roll of senators, when the 
following gentlemen were found to be present : 

Messrs—Adams, Albright, Allen, Barnett, Battle, Brogden, 
Brown, Cook, Council, Cowles, Crowell, Currie, Dargan, Ed- 
wards, Eppes, Flemming, Gilmer, Graham of Alamance, Gra- 
ham of Orange, Hawkins, Hyman, Jones, King, Latham, Led- 
better, Linney, Love, Mauney, McClammy, McCotter, Merri- 
mon, Moore, Murphy, Norment, Olds, Robbins of Davidson, 
Robbins of Rowan, Skinner, Speed, Troy, Warren, Whiteside 
and Worth~43. 

Mr. BOYDEN resumed his argument in behalf of the res- 
pondent.    He said : 

Mr. CHIEF JUSTICE and SENATORS : I had not got through 
all the aatUorities on the point I was discussing when the 
eourt took the recess, and I will now proceed.    I wish to cite as 
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antlionty llongli's Practice of Courts Martial, and I Avill read 
from pages 383 and 384. 

" AVhen martial law is proclaimed, courts martial are thereby 
" vested with such a summar}' proceeding, that neither time, 
" place nor persons are considered. Necessity is the only rule 
" of conduct, nor are the punishments which courts martial 
" may inflict, under such an authority, limited to those which 
" are, under ordinary circumstances, prescribed by the mutiny 
" act and articles of war; they may inflict the punishment of 
" death even, where the imperious necessity of the case and 
"the existing circumstances warrant it, when such a penalty 
" would not, for such cases, be visited with such severity by 
" the ordinary common law; but such powers cannot be as- 
"sumed;   they must   be duly delegated by  proper   authori- 

^y."   '' *  ^ 
" The right of the legislature to adopt this violent but neces- 

" sary remedy, and to invest the crown with this extraordinary 
" power of the sword, is likewise pointedly asserted in constitu- 
"tional principles, that all may perceive its entire legality. It 
" is there declared, that it shall be lawful for his majesty, or 
" tor any chief governor or commissioner, whom he shall ap- 
" point during the continuance of the rebellion, and Avhether 
"the ordinary courts of justice shall or shall not be open to 
" issue his or their orders to all officers, commanding his maj- 
" esty's forces, and to all others whom he or they shall think 
" lit to authorize, to take the most rigorous and eflectual meas- 
" ures for suppressing the said rebellion in any part of the king- 
" dom, which shall appear to be necessary for the public safety, 
" &c., and to punish all persons acting, aiding or assisting in 
" such rebellion, either by death or otherwise, as to them shall 
" seem expedient. The statute likewise gives a power to arrest 
" or detain in custody, all suspected persons, and to cause them 
" to be brought to trial, in a summary manner, by courts martial, 
" and to execute their sentences, and release all who act under 
*' its authority from responsibility to the other courts. 

I now proceed to read some authorities upon the question 
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as to liow an officer of the government is to be treated wLere 
lie is intrusted with a discretionary pov/er and has executed 
that povrer honestly. The first authority wliich I cite is from 
Finlason on Martial Law, beginning at page 1-17 and US, as 
follows: 

" At all events, assuming what is admitted on all hands, that 
" there is a power in the ci'own or the executive, whether 

■" under the name of martial law or otherwise, to do all that is 
" necessary for the occasion, that amounts in substance to a dis- 
■" cretionary authority, for it is an authority to do all that the 
''executive, in their judgment, may deem necessary, audit 
" follows that, according to all the analogies ot ordinary law 
" they would not be liable at law for its honest exercise nor 
" except for an abuse of it. For it is a general principle that 
" altliough even a nnnister of state is legally liable for an act 
" in excess of his autlioritj-, as where in ordinary times he does 
'' an act which, according to ordinary law, ho could not do at 
" all; yet, on the other hand, under ordinary law, the meanest 
" magistrate or officer of justice is protected, if he acts honestly 
" in the exercise of a discretionary authority ; otherwise, it is 
" obvious diat there would be no safety in actions in the exer- 
'' cise of public functions, and no one would be willing to act 
•" on them, the result of which would be fatal to the great object 
"■ of government, the public safety. And if this innnunity 
" attends the humblest officers of justice, how much more would 
'' it in law be deemed to attend the exercise by the executive 
''■ of their high functions from which all others derive their 
" authority.'" 

There is another authority which I have not here but I can 
'state it. It will be found in 2 Sir William Blackstone's Reports, 
tlie case of Miller vs. Sears, at page 1111. It is the opinion of 
Chief Justice DeGrey, where he lays down the identical doc- 
trine which I have just read from this book. He says express- 
ly that an officer acting honestly in the discharge of the discre- 
tionary dut}' is not liable for any error which he may commit. 

I next refer to the case cited by the learned counsel in the 
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opening argument on behalf ol the prosecution. It is found in 
12 AVheaton, Supreme Court Eeports,—the case of Martin vs. 
Mott.    I read from page 32: 

" But it is now contended, as it Vv'as contended in that case, 
" that notwithstanding the judgment of the president is concdu- 
" sive as to the existence of the exigency, and may be given in 
' evidence as conchisive proof thereof, yet that the avowry is 
" fatally defective, because it omits to aver that the fact did 
" exist. The arguinent is, that the power confided to the presi- 
''' dent is a limited power and can be exercised onl}'' in the 
" cases pointed out in the statute, and therefore it is 2:ecessary 
" to aver the facts which bring the exercise within the perview 
" of the statute. In short, the same principles are sought to be 
'•' applied to the delegation and exercise of his power intrusted 
" to the executive ot the nation for great political pnrposes, as 
" might be applied to the humblest officer in the government, 
*■ acting upon the most narrow and special authority. It is the 
" opinion of the court, that this objection cannot be maintained. 
" When the president exercises an authority coniided to him by 
" law, the presumption is that it is exercised in pursuance of 
'' law. Every public officer is presumed to act in obedience to 
" his duty, until the contrary is shown ; and a fortiori^ this 
" presumption ought to be favorably applied to the chief magis- 
" trate of the union. It is not necessary to aver, that the act 
" which he may rightfully do, was so done. If the fact ot the 
" existence of the exigency were averred, it woidd be traversa- 
'*' ble, and of course might be passed upon by a jury; and thus 
" the legality of the orders of the president M'ould depend, not 
'' on his own judgment of the tacts, but upon the finding of 
'• those facts upon the proofs submitted to a jury. This view 
" of the objection is precisely the same which was acted upon 
" by the supreme court of N"ew York, in the case already re- 
" ferred to, and, in the opinion of this court, with entire legal 
" correctness.    *    *    * 

" Whenever a statute gives a discretionary power to any person 
^' to be exercised by him upon his own opinion of certain facts, 
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" it is a sound rule of construction that the statute constitutes 
*• him tlie sole and exclusive judge of the existence of those 
" facts. But in the present case we are all of opinion that 
" such is the construction of the act of 1795. It is no answer 
" that such a power may be abused, for there is no power 
" which is not susceptible of abuse. The remedy for this, as 
" well as for all other official misconduct, if it should occur, is 
" to be found in the constitution itself. In a free government 
" the danger must be remote, since in addition to high quali- 
" ties which the executive must be presumed to possess of 
" public virtue and honest devotion to the public interests, 
" the frequency of elections, and the watchfulness of the 
" representatives of the nation, carry with them all the cheeks 
" which can be useful to guard against usurpation or v»'^anton 
"tyranny." 

The learned manager, [Mr. Sparrow,] in quoting from the 
case from which I have read, concludes by saying that the 
remedy referred to is impeachment. If I understand that 
case there is no such intimation in it. The remedy expressly 
stated is that of frequent elections, not impeachment at all. 

Those are the principal authorities which I wish to read upon 
this subject; but there are two authorities in our own courts, 
I mean upon the question of the presumption of the law being 
constitutional, and it being the duty of the chief magistrate or 
other cfScer to act upon that presumption. The first is the 
ease of Iloke vs. Henderson, 4 Devereux Reports, page 1. I 
need not read the case. The court there lays down the doc- 
trine expressly that an act of assembly is presumed to be con- 
stitutional. And there is another case where that doctrine is 
laid down in 1 Devereux and Battle, the case of Carney Neal, 
qui tarti vs. Mills Roberts. That case adopts the same doctrine. 
Then we have another authority which I wish to read ; it is a 
series of resolutions introduced into the senate during the 
present session by one of the distinguished members of this 
body, [Senator Warren.]   I read the fourth and fifth resolutions: 

" 4th, Th&t the governor of Nortjji Carolina has no veto 
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"power nor any power equivalent thereto, and cannot dispense 
" with laws or suspend the execution thereof. 

" 5tli. That the governor is not at liberty in his official charac- 
" ter to feel or to affect constitutional scruples, and to sit in judg- 
" inent himselt on the validity of any act of the general asseni- 
"bly, duly ratified, and to nullify it if he so chooses, but it is 
" his duty to execute such act until it shall have been declared 
" unconstitutional in due course of law." 

Those are the authorities which I bring to the attention of 
this court upon that question, and I apprehend that tliey are 
perfectly conclusive. It would be difficult to find a gentleman 
more capable for laying down the law upon that subject than 
the gentleman who introduced those resolutions. His high 
character as a jurist is well known throughout the state, and 
I therefore cite his language as high authority. 

I now read section nine of the bill of rights as follows : 
" All power of suspending laws, or the execution of laws, 

" by any authority, without the consent of the representatives 
" ot the people, is injurious to their rights and ought not to 
"be exercised." 

Now what I contend for is this : that the act of the 29th of 
January, 1S70, usually called the Shoffneract, expressly autho- 
rizes the governor to declare counties, where life and property 
are not protected by the civil authorities, in a state of insur- 
rection ; in other words, to suspend all the ordinary and consti- 
tutional laws of the county. It may be, and has been said on 
the part ot the prosecution, that this act is unconstitutional. I 
deny that; but the protection of my client does not depend 
upon that denial, for there is no doctrine better established, 
and I trust it will not now be denied by the senate, that 
whether unconstitutional or not, it is the duty and the right of 
the governor to carry that law into execution ; for let me say 
here to senators, I cannot suppose there is a solitary senator, 
whatever might have been his opinion when this case was first 
opened, and before the testimony was offered on behalf of the 
respondent, who is not satisfied that the identical state of things 
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contemplated by tliat act existed in the county of Alamance 
and in the connty of Caswell; and I entertain no doubt that it 
existed in a number of other counties as well. 

Let us see by the proof in this case whether that proposition 
is true or false. Will any man under the sanction of an oath, 
a,vow that life and property werS protected by the civil author- 
ities in the counties of Alamance and Caswell ? Every senator 
must be satisfied that that question is put beyond all doubt. 
Life and property safe there ! Kecur, senators, to the proof in 
this case; go with me for a moment to the house of those poor 
and lowly colored men, and see how they have been treated. 
Have tlieir lives been safe ? Has their property been safe ? 
Has there been any protection afforded to them by the civil 
authorities ? Can any man have any doubt upon that subject ? 
Kemember the cases of Outlaw, of Puryear, of Morrow, of Llolt, 
of Allen, of Worth, and of scores of others, and I ask have they 
been protected ? And look, too, at the flimsy pretexts v*'hich 
have been set np here before this high court as excuses for these 
iniquities. This man they say was whipped because he had 
been stealing. Has any proof been offered before this court that 
tends to show that in this respect he was not as clear of stealing as 
any man in this senate chamber ? ISTot a particle, although that 
has been avowed months since and they have had every oppor- 
tunity to show such guilt, if guilt existed. And so all the 
flimsy excuses which they have offered for their outrages fall to 
the ground. I ask senators to consider, when they come to 
pass upon these facts, knowing that these outrages have been 
committed and that the victims have had no redress in any one 
case, that what does not appear before the court is to be taken 
as not existing. There is not a particle of proof that the vic- 
tims of these cruel chastisements have been guilty of any viola- 
tion of law, and you must take it that every man of them is 
entirely clear of the charges which have been insinuated against 
them as excuses for these acts of murder and chastisement. 
With these facts before him, may God have mercy upon any 
man who will not say that it is established beyond all manner 
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ot doubt, tliat tliere Avas no protectoin hj the civil authorities 
for men in x\lamance and Caswell against outrages from this 
l)and of cut-throats and assassins—no protection—none fit all, 
Xiglit after night, in more than a score of instances, these poor 
colored innocent men have had their dwellings burst open and 
liave been dragged from their iiomes in view of tlieir screaming 
wives and children and chastised as no humane man would 
chastise a brute. Yes, sir, they have not only chastised them, 
but in some instances liavc fired into their houses and, in one case 
at least, have laid their victim prostrate with gunshot wounds 
trom which he suiiered from three to four montlis, and to day 
even he is without redress. Eemember the case of Puryear, an 
humble and deranged man, as the prosecution hiave proved him 
to be : he is dragged out of his house by these cowardly mis- 
creants, and with a heavy stone tied to his heels, thrown into a 
mill pond and drowned. Then remember the testimony of a 
Kuklux magistrate who appeared before this court and said that 
if Puryear's ease Lad not been reported to the military he v\-ould 
have issued a precept against Puryear's own wife for the mur- 
der of her husband ! May God forgive such a man as that wit- 
ness. There are the tacts which show what a horrible state 
of feeling existed in the connty of Alamance. 

ISTobody knows by whom Outlaw Vv-as hung. A Kuklux 
sheriff, the chief of a camp, was in Graham the night that 
murder was committed, and he never moved his finger after- 
wards to ferret out the murderers. Jacob A. Long, a chief of 
the Kuklux, and other citizens, saw the crowd, and never 
nttered a word of protest against the crime. Does Long, the chief 
of the county, and Murray, the sherift" and chief of a camp, 
expect to satisfy any senator that if they, being in the secrets 
of the order, had desired to ferret ont these guilty wa-etches, 
who to show their ntter contempt of law had murdered tlieir 
victim in the view of the court house in the county town, could 
not have ascertained these murderers? I am talking to men 
capable of appreciating testimony, vrho can understand its sig- 
tiilicauce; and any man who, I think, has heard of the object 

162, 
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of these organizations, tlie communications tliey Lave among 
tiiemselves, sees at once tliat this perjured sherift attended the 
inquest, uot in tlie hope of finding out who had committed the 
deed, but was there to see whether anything would come out to 
implicate him in^this deed of darkness. When he is examined, 
he says he made efforts to ascertain who had committed the mur- 
der. " Did you follow the tracks of the 75 or 100 horses ridden 
by the men there that night to see where they had gone to V^ 
" No I did not. I did not examine the tracks. I stayed there 
" till this examination was over before the coroner's inquest 
" and then I tried to find them out." Does anybody believe 
that? Where did he inquire? Who is the man he inquired 
of? AYhere is any evidence that he asked of a single soul 
wdio it was of his brother Kuklux, who had committed this 
i'cll deed ? The proof is directly to the contrary. He made 
no such efibrt. He had the means—being a member of this 
band of scoundrels, of ferreting out every man of them, 
'Why didn't he do it ? tiacob A. Long swears he was afraid 
to interfere. Does anybody doubt tt at-—^he and the sheriff 
were actually afraid to make any effort to bring these assassins 
to justice! Have we not proved here that it was a part of 
this damnable conspiracy, to keep the secrets of the society^ 
and that if any member revealed them the penalty w^as death ? 
V/ell might they be afraid, and I have no doubt they were. 

Senators will recollect the horrible outrages on two occasions 
committed upon Caswell Holt, first terr'ibly whipped and a 
year after shot down in his own dwelling and his family 
driven to the woods, afraid to remain in their home. Remem- 
ber, too, the case of Samuel Allen, a peaceful and lonely 
colored man, as free from guilt as any man in this senate 
chamber. These villians come to his house to murder him 
and another man named Joseph Mebane, Avhose high crime 
was that he taught a school of children of his own color. 
They attacked tlie house, they endeavored to break in, but 
the brave old Sam Allen met tliem in a manner which should 
place his name on the pages of history; with fifty of the armed 
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mid disguised cowards on the outside, he thrust a eabre 
through one of them who was carried off dead, and secretly 
buried. The villian got what he richly deserved, and it would 

. have been well if his companions in crime had met the same 
fate. But that Avas not enough ; Samuel Allen's house Avas 
to have another visitation from these assassins. Fortunately 
he was away from home, but Mebane was there and a poor 
old colored man by the name of Robin Jacobs and another. 
They heard the approach of the party and ran from the house, 
two of them in one direction and Robin Jacobs in another. 
They were pursued. Robin Jacobs, as innocent of any viola- 
tion of the law as any man in this senate chamber, was over^ 
taken and shot through the body, thrown against a pile of 
logs, and there he was found the next morning in the agonies 
of death. Senators, was life and property protected in Cas- 
well ?    Could the civil power afford protection there ? 

Go with me, senators, to the house of poor Morrow, and see 
these cowardly assassins drag him from his bed at midnight, 
and from his wife and children ; see his little babe in his wife's 
arms, and hear the frpmtic cry of this poor man's wife, " spare, 
" spare my husband, for God's sake have mercy upon him for 
" this one time." It would seem that these Avretches had no 
" hearts but hearts of flint. It produced no effect. He says, '•' If 
" you won't spare me, pray let me bid good bye, let me give 
" my wife a last embrace before you kill me." " We will kill 
" you if you don't shut your mouth." "Pray let me bid my 
" baby good bj^e." But no, they drag him from his wife, they 
drag him from his little ones, and they hang him to a tree un- 
til he is dead ! dead! dead! Is that all ? This poor heart- 
stricken colored woman with her children flee to the woods, 
remain out in the cold all night; when the light of day come? 
and these murderers have retired to their hiding places, she goes 
forth to seek her husband and finds him and her brother hang- 
ing dead, the victims ofthis brave and courtly Kuklux judiciary, 
who have thus carried out their own decrees. Is there any 
senator who has any apology to offer for such infamy as this ? 



235-i COURT   OF   nUPEACHMEXTS. 

Is there any senator here who is not prepared to say that hio 
and property were without protection trom the civil authori- 
ties ? Had the humble black man, or humble white man, if he 
happened to be a republican, any protection if he fell under the 
displeasure of these murderous bands ? 

Do senators recollect the number of white men who were 
scourged and outraged by these wretches ? Twenty-one white, 
men, we have proved before this court, have been outraged and 
no redress has been had in any case. Let me recm- to a few to 
illustrate : 

John Aired, Alamance. House visited by the Ivuklux. " If 
" you don't change your politics and be a white man we will 
" cut your throat next Saturday night," or " make your throat 
" red."    That is the proof in this case. 

John Bason, Alamance, August or September, 1860, post- 
master at HaAv river, whipped and maltreated. 

Ivlary Gappins. O yes, the gentlemen laugh—why if she 
were an unchaste woman, have these scoundrels aright to drag 
her from her house and tear it down ? High-toned gentlemen 
they are to protect the moials ot the country against a few in.- 
contlneut women ! That woman's house was torn down, she 
was turned out of doors with six children on the coldest night 
of the 3'ear, and compelled to live for thirteen months in a tent. 
Is there any senator that could have justified any such offense 
as that. 

William F. Simpson, Alamance, IN^ovember, 1869, seized 
and carried from his house at night, tied to a tree, struck fifteen 
or twenty times, then four or five times more. Blood was cut 
from his naked back ; charge, " cursing the party " and telling 
negroes lies and letting negroes live on his lands. He was made 
to drive the negroes away. Sir, have I not a right to let a 
colored man live on my land if I please ? What is it to these 
wretches ? What have they to do with it? I supposed every 
man had a right to take on his land just such tenants as suited 
him.    Is it not a fine state of things that a man must get the 
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consent of the Iviildnx as to who his tenants shall be ?    Are 
senators prepared to justify such conduct as that? 

Andrew Murray, Alamance, two of his tenants whipped and 
he tlireatened and compelled to leave his home with his family. 

Leonard Eippey, of Alamance, whipped at Jack Brannock's, 
in Caswell county, five licks for being at a negro house. "You 
are a d—d old radical." Certainly they had a right to whip 
any white man if he was a radical; nobody can doubt that, I 
suppose ! Eippey was a poor man on his way to Caswell to 
dispose of some molasses that he had made on his place. His 
wagon broke down. lie went to this blacksmith's (a colored 
man) just before night. The blacksmith had another job to 
finish and he could not do this job until the next morning, and 
this white man, thus unable to proceed, is guilty of the high 
crime of taking shelter in a colored blacksmith's house until 
morning!    Didn't tliat fully justify his being scourged ! 

John Hatterly, Alamance, October 29th, house shot into, 
lie fired at the party, and they found it convenient to leave. 

Alonzo Gerringer, Alamance, going to a debate, was met by 
the Kuklux aud carried to the woods, threatened with hang- 
ing, made to get down by these wretches and pray for them— 
made to mock the name of our Savior. 

Siddell, Alamance, December, 1S69, a carder in the 
woolen mills, whipped many licks on the back. 1 es, sir, 
they took this man ; they gave him a most terrible whipping, 
but witli the purest motives in the world, and hence their 
actions should not be called in question. It vras a part of their 
creed, we know, that if the courts did not interfere to punish 
such offences, to take the duty upon themselves. 

John Overman, Alamance, white, door burst open, ten 
persons came in, struck two licks by each ; one side of his head 
shaved. 

James Coles, Alamance, fall of 1S69, whipped by ten or 
twelve after being taken from his house and from his 
wife and tv\'o children. I hope the Kuklux informed the 
prosecution what they whipped him for.    I suppose it is well 
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known on the otlier side, but tliey kept it back from ns for 
some reason. 

Joseph McAclams. In connection with his case, do yoii recol- 
lect the sheriff of Alamance ? Do you recollect Jefferson 
Younger, who did not make a coffin, or anything that looked 
like a coffin, but he made a box, that is all! He happened to 
have lumber of that size and he made a box. He made it 
because the camp had decreed it, of which the sheriff was chief. 
What was done with this? "Why it was carried in the 
night time and set against McAdams' door, so that if he opened 
it it would fall in. On it w^ere these comforting w^ords : " Hold 
" your tongue, or this will be your home; alive to-day, dead 
" to-morrow." 

Green Lankford, Alamance, February, 1870, self and wife 
dragged from their bed at midnight—at one o'clock, the lock 
broken. An old man 71 years old, struck fifteen licks alter 
being carried to the woods by seven disguised men, charged 
that his wife had had it done. 

James 0. Eingstaff, October 9th, 1869. Eight or nine men 
come to his house at eleven o'clock at night. Threatened with 
death by hanging if he went to the Gappins' any more. De- 
cember, 1869, they came at night, carried off some few things 
and left a notice, and if he did not leave the county in twenty 
days he would "pass as if from life to death." I suppose he 
had quit visiting Gappins', but that wasn't enough—he must 
leave the county. On the 8th of June they again visited his 
house in his absence and some things were carried off. 

Corliss and wife, badly whipped, eleven o'clock at night, 
gash over his eyes, bloody water issuing from his wounds, 
wife cut on her head. But Corliss deserved all he got; he in- 
vited a colored man into a christian church and he taught a 
colored school, and he was a northern man, and therefore they 
had a right to chastise him! 

Senator Shoffher. ISTow that case is worthy of some little 
consideration. We have proved here Doctor Moore was in- 
formed by M. Boyd that he had heard that a number of men 



TRIAL   OT?   WILLI^UI   W.   IIOLDEN, 235 

\vere going to miii'der Sliofi'uer on a particular night. And 
Dr. Moore testiiied ]iere that lie savv'' a n'^emher of the present 
house of representatives and a man b}^ the name of Iledgepeth. 
and another named Bradshaw, who was the chief of a camp, at 
Bi-adshaw's house, near where tlie murder was to take place, 
and that he met a crowd of men who stated the}^ were on 
their way to execute the fell deed. What had Shoffner 
done ? He had introduced this act of the 29th of January, 
8701, known as the Shoffner act. I never understood it till 
now that the official acts ot senators were to be called in 
<|uestion in this way. I care not what may be said or proven 
as to the character of James E. Boyd —and no attempt has 
been made to attack it—^Strudwick was there, and Hedge- 
peth and BradsLiaw were there, and nobody will doubt it until 
these men come before this senate and deny it—I mean the 
statement of Moore, as sworn to by Boyd. 

And while I am upon that branch of the case I might as 
well discuss the testimony of John "W". Long, of Andrew 
Shoffner, of IS^ick Dale and of Tilman Biovv^n, whose char- 
acters have been attempted to l>e impeached. They called up 
Jesse Gant, apparently a respectable man, but one having ^-ery 
strong prejudices. They called up also Mr. Austin Whitseti, 
■and both of these gentlemen saj^, that from his youth John W- 
Long has had a most infamous character. I admit, for the 
sake of the argument, that he has that character. Yet, senators, 
in every case v,diere he has deposed to any outrage he has given 
time and place, and named, the men who were engaged in it, 
and not a man has been brought forward to disprove his state- 
ments ; and that would have been a vastly better means of dis- 
proving his testimony, than any attempt to show he was a 
man of bad character. It is possible that an unintelligent jury 
in a county court might disbelieve a witness who has been at- 
tacked as Long has, but surely when his testimony stands be- 
fore a learned court like this uncontradicted, when witnesses 
might have been produced to disprove every fact he has sworn 
to if it were false^ and when  he  testified  to the same facts 



2358 COUET  OF  IMPFACIIMEWTS. 

months ago, and his statements have remained nnconti-adicted 
from that day to this, not a man whom he has named having 
dared to depose upon oath that Long's statements were not 
true, I take it that liis \rords will be believed—every one. 

And Andrew Shoffner, a colored man, who was whipped by 
these conspiratoi's and who identified some of those wdio had 
thns outraged him, is also testified to as having a bad character ; 
but these very witnesses brought to impeach his testimony, 
prove that the very morning alter the chasetisement MT.S inflicted^ 
they heard of it; and do the managers expect to get rid of his 
testimony with such corroboration as that ? Can senators say 
they will not believe him when his back shows the marks 
of the whippings he had received and his statements are con- 
iirmed by the neighborhood .reports, immediately after the 
outrage was perpetrated, that it had been done ? 

Then there is Tilman Brov/n, a colored mechanic, and Arch. 
Doll, who overheard the remarks of Hubbard and others at 
Yanceyville, showing the purpose to kill Stephens that day. 
This 3'oung man Dickey, who had lived in Casvrell less than a 
year when that murdei' took place, says that these two colored 
men have bad cliaracter. But Dickey himselt was a Kuklux, 
and that fact alone is a significant commentary upon the value 
of his testimony. Brown and Doll named the men who made 
the remark they have sworn to—Hubbard, Fowler and Totten,— 
vrhite men all—and not one of them is brought here to con- 
tradict them. I ask if senators expect to get rid of their testi- 
mony by the loose impeaching evidence of a member of the 
Kuklux klan. There is hardly a colored man in the com- 
munity against whom somebody could not be found to give the 
same opinion of his character as this man Dickey gives of 
Brown and Doll. But no amount of discredit that the man- 
agers can throw upon the character of these men will weigh 
a feather in estimating the truth of their testimony, so long 
as Fowler and Hubbard and Totten who could have been pro- 
duced were not put upon the stand to disprove the testimony 
of these two colored men. 
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I cannot go overall this evidence. Twenty two white men 
and forty-two colored men have been outraged and not 
a solitary man in Caswell or Alamance has been punished 
for it. 

And now, senators, go with me for a moment to the town 
oi Yanceyviile. The court house there, in the bright month 
of May, under the full glare of an afternoon sun, is filled with 
the citizens of the county and listening to harangues of politi- 
cal orators. Stephens, a state senator from that district, is 
present in the meeting taking notes of the speeches, he being 
a republican and the speakers his political opponents. At 
four o'clock he is enticed from the meeting by Wyley and in 
company with him he leaves the room and is never again, so 
far as human testimony has divulged, seen alive. At daylight 
the next morning his body is found with a rope almost buried 
in the muscles of his neck, and fatal stabs in his breast and 
neck. Where is Wyley ? Where is Mitchell ? Both of them, 
if I recollect aright, were brought here last summer and both 
of them were bound over by the chief justice to answer a 
charge of the murder of Stephens. Why have they not been 
produced here to testify as to what they knew of that assas- 
sination ? The managers dared not put them on the stand tO' 
prove that they Vv'ere not the perpetrators of this cowardh^ 
murder. I ask, senators, if that vile deed was not calculated 
to shock the whole country? A man, yes a white man, 
murdered in broad dayling with hundreds of citizens within 
a few feet of the scene and yet nobody knov/s how or wlien ! 
W^e have ascertained a flict which points at two or three men 
as having soine knowledge of the murder. The are not put 
on the stand and examined, although they are brought here 
under subpoena. Look at another fact: a written statement is 
prepared by citizens who seek to absolve tlieir commuaity 
from responsibility for the crime, and the brothers of the 
murdered senator are asked to sign it; and they living in 
dread of the same fate which had befallen their brother, after 
vainly resisting the importunity of these citizens, reluciantly 
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put their signatures to the paper, and such a document is 
expected to have weight before this court! Sir, the circum- 
stances under which that letter was prepared and signed are 
themselves evidence which leads the mind to the conviction 
that that murder was perpetrated by men who were attending 
that meeting. 

During this morning I was discussing the rights of martial 
law, strictly considered ; but I wish this court distinctly to un- 
derstand that no man has a greater repugnance than I have to 
martial law and to arresting men against whom there was not 
a probable cause of gnilt. I say in strict law the respondent 
had a right to arrest all m^en in the counties of Alamance and 
Caswell; but it was a mistake, in my judgment, to arrest any 
man against whom there was not strong probable cause ot com- 
plicity in this conspiracy. And, senators, I have no apology 
for the cruelty which has been proved to have been exercised 
upon some of the prisoners by one of the officers of Kirk's regi- 
ment. Indeed, no man can denounce it in terms more severely 
than pjyself. But let us look at the case and observe how the 
learned counsel [Mr. Graham] regards it. Gentlemen of high 
standing, of great respectability and who were clad in purple 
and line linen and who fared sumptuously every day, have been 
taken into custody and detained by tire military for a few 
weeks. But have any of them been murdered or shot or even 
whipped ? They have been deprived of their liberties for a 
time, and that is all But when white citizens of Alamance and 
Caswell go to the houses of the coloi'ed man and of even hum 
ble white men, and drag them from their beds, hang them by 
their necks until dead, or drown them in mill ponds, or whip 
them on their naked backs, there is nothing in that to excite 
the viruous indignation ot counsel! 

In view of this fact, I ask how can they denounce the respon- 
dent because he happened to apprehend a few of these gen- 
tlemen to prevent the entire extinguishment of the black race 
in the counties of Alamance and Caswell ? I think I see num- 
bers of men in this senate here who Avould not have dilly-dal- 
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lyed with this matter as this respondent did. They would 
have crushed them out at once with the military; they would 
not have waited and waited and waited; they would not have 
issued proclamation after proclamation ; they would not have 
written letters to distinguished opponents in the different 
counties and invited them to go abroad and endeavor to stop 
this vile business, that he might be relieved ot the necessity 
of declaring these counties in a state of insurrection. With 
them, oue proclamation would have been sufficient, and if 
another death, another outrage occurred after that, which was 
left unpunished, they would have called in the military and 
they would have stopped the course of outrage and wrong at 
once. 

I assert that the respondent was in great error in that he 
did not proceed long before he did to call in the military and 
put a stop to this carnival of murder and outrage. That is 
my judgment, senators ; I may be mistaken. 

Let me say a word or two upon the articles of impeachment. 
The first and second articles refer to declaring the counties of 
Alamance and Caswell in a state of insurrection, and of ap- 
preliendiaig certain individuals without warrant. If we have 
succeeded in establishing the position that these localities 
have been declared in a state of iusurrection, then these 
charges all fall to the ground—they cannot be maintained at 
all, no matter how innocent, no matter how unoffending any 
one of these men who were arrested may have been in his 
conduct—so far as regards this conspiracy. 

Passing for the moment the most difficult charge, the arrest 
of Josiah Turner, Jr., who desired to be arrested and labored 
with all his might to procure his arrest, I come to the charges 
of appropriating money to pay the troops, of violating the 
injunction of Judge Mitchell, in so doing, and will reply to 
them. Sir, there are plentj^ of senators here, lawyers of the 
highest standing, who know that the judiciary cannot enjoin 
the executive—the judiciary possess no such power.    If that 
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were not so, the wheels of goveniment would soon he clogged. 
IS^ohody doubts the law that the judiciary cannot enjoin the 
executi\'e, provided the process was issued against him person- 
ally, and that he would not be amenable for disobeyance. This 
being so, I ash senators how the respondent can be guilt of any 
offence for disobej-ing an injunction that was granted against 
other officers of the government? l^othing is clearer to my 
mind than that these charges must fail? 

But there is this other and most difficult case of all—that of 
the arrest of Josia,h Turner, Jr., a man vrlio labored for months 
to have have himself arrested by the respondent, and who 
at last succeeded. Is not that a grave offence! Is it not 
worthy of an impeachment against the governor and spending 
the money of the state to endeavor to convict the respondent 
for placing Mr. Turner in a position he souglit more than any 
thing else in the world 1 Let me call the attention of the 
senators to what took place here upon his examination. He 
was asl:oJ it tliere \vas not an unkind feeling betvreen him and 
tlie respondent, and what, pray, did he reply, " M}' feelings are 
" su?h as you might suppose would exist between a good man 
and ])?A man." He went out of his way three times to prove 
that he vras a pious and holy man, and that the respondent was 
a vile sinner ! and held himself as a man whose example was 
to be followed by all good men ! 

" I bless an' x>raisc thy matchless might, 
"Where thousands that were left in night, 
That I am here afore thy sight. 

For gifts and grace, 
A huniin' an' a shinin light 

To a' this place. 

Yes, I am here a chosen sample 
To show thj' grace is great aiid ample, 
I'm hpre a pillar in thy temple, 

Strong as a rock, 
A gnide, a birchler an' example 

To a' thv Hock.    TLanghter. 
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Sir, everybody knew that Mr. Turner was this sort of a man, 
and he need not have gone out of his way to prove v/hat a holy 
and virtuous person he was. Every man who has read the 
Sentinel since he became its editor knew that he was a shining 
example of tlie beauty of holiness and that he had consecrated 
his talents and his energies to elevating the character of our 
judiciary and all our state officers ! lie knew the importance 
of his powers in this regard, and I am glad that these military 
men, with all their faults, had an eye to " the eternal fitness of 
" things." They found in the prison at Alamance a poor 
wretch condemned to death, who needed ghostly advice, and 
instead of sending the cursing parson—Yates—to administer 
unto his spiritual necessities, they sent this good, pious and 
holy and meek man, Josiah Turner, Jr., [laughter] to perform 
that spiritual office, and I am suprised that he is not grateful 
for having accorded to him that exalted privilege. [Laughter.] 
Yes, sir, and when he returned to Tlillsboro' and Tlaleigh his 
Ivuklux friends offered incense unto his name and consented to 
become beasts of burden and to carry him in a triimiphal pre- 
cession about the streets. Surely he should make no complaint. 
Wouldn't it be a farce for grave senators to try the governor 
for doing to Turner of all things earthly what Turner most 
desired ? [Laughter.] That is all I have to say al^out that 
charge. 

I was about to ask what hope have I for the accjuittal of my 
client ? I have practiced law a long, time, and I always have 
been able to ascertain that if the case was one in which par- 
ties were divided politically I felt sure I could acquit him, if 
every juryman was of the opposite party to my client, and had 
made up and expressed his opinion of the guilt of the accused. 
But thank God we have not got a common jury ; we have got 
men here of the highest integrity, men who can appreciate tes- 
timony, and I entertain the opinion honestly that if what has 
been proved here before this court had been fully known and 
comprehended by the house of representatives before these 
articles of imeachment were prepared, they never dwould have 
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preferred them ; and I entertain the further opinion that sena- 
tors and commoners are utterly astounded at the developments 
we have made. We have not been permitted to verify our an- 
swer in respect to everything we said about these vile organ- 
izations and about indictments not being found, and about no- 
body's being punished in various counties in the State—all that 
has been excluded. I thought such proof was competent, and 
I have come to the conclusion that senators have voted to 
exclude that testimony because they had made up their minds to 
acquit my client, and they wanted no more of these develop- 
ments to go forth to the country. I know of no other princi- 
ple upon which it could have been excluded. I then have 
hope, and even a belief, that this court vAW acquit the respon- 
dent, and I would be glad that they might immortalize them- 
selves by such action. I say here that a unanimous verdict of 
acquittal would immortalize every man in this senate. This 
case will not cease to occupy the public mind when the verdict 
is pronounced. When all this feverish excitement, this bitter 
party feeling which pervades and has pervaded the country for 
the last several years—v/hen this excitement has passed away, 
and the second-sober thought comes upon the countrj-, and the 
people read of these numberless outrages that have been per- 
petrated upon the humble v/hite and colored men, and for 
which there has not been a solitary punishment; when they 
read the vote of acquittal given by any senator, they will say, 
" Well done, good and faithful servant." They may not say 
that next week or the week after, but as surely as we are here 
to-night, the second sober4hought will come, and every man 
that votes acquittal will feel that he has performed a duty for 
which the country ought to be grateful—for which I entertain 
not a doubt it will be. 

Let me, before I close, call your attention for a moment to 
the prosecution of President Johnson. I ask senators, I ask 
democratic and conservative senators, did you approve of the 
action of the men who voted for his conviction ? Is there a 
roan of you who did not cens-are the course of the republicaij 

II 
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nicml)ers of congress ? Is there a senator here who did not 
say of the pure and upright Fessenden, and of all the other mem- 
bers of the republican party who voted for his acquittal, " Well 
done, well done ; we give you credit for your vote ?" I may 
be mistaken. I entertain the judgment that that was the opin- 
ion of every democratic member of this senate. Mr. Eessen- 
den is " gone to that bourne whence no traveller returns," 
but he has left a record for purity and uprightness that any 
man might env}'. He dared to stand up like a man, and to 
resist the illegal and improper demands of bitter partizans. 
He has already got the meed of credit for his action ; and I 
hesitate not to say that the day will come that every man who 
votes for the conviction of the respondent will have 
occasion to regret it. In all this I may be mistaken, but that 
is my judgment. 

I desire, Mr. Chief Justice and Senators, frankly and can- 
didly to express here the sentiments I entertain. I come here 
as no partizan, I come here not as the friend or partizan of the 
respondent. That he and I have usually been at points upon 
the great questions before the country'is probably known to every 
senator here. I voted against the present constitution, and ad- 
vised others to do it. I admit that it has many noble features, but 
some of its provisions are very unsuited, in my judgment, to 
the people of North Carolina. I have never approved it, and if 
I were a member of the legislature to-day (and I always said 
so) I would vote for an unrestricted convention to reframe our 
organic law. I am here, as I said before, to express my genuine 
thoughts and views upon the points in this case. I know that 
my days are but few. I am near the foot of the hill. I Icok 
about me and see the great men of North Carolina, with whom 
I have been associated at the bar for many years, have all passed 
tliat bourne from which no traveller returns. It is with these 
sad memories crowding upon me, and witli a deep sense of the 
responsibility resting upon me, that I have addressed this 
learned high court of impeachment on behalf of the respondent, 
and urged that in my judgment the cause of truth and justice 
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requires his acquittal at your hands ot the charges preferred 
against him. Tlie question of the legality of the organization 
of the troops embodied by the respondent, (about which I have 
no doubt,) I leave to my learned associate, "who is to follow, as 
I am too much exhausted to continue the ai'gument longer to- 
night, and I am unwilling to trespass longer upon the time of 
the court; and I am unwilling to ask for further indulgence. 
T must conclude with the full belief that the court w^ill not 
liesitate, after hearing my learned associate and the counsel 
who is to follow him, to acquit the respondent of all the 
cliarges preferred against liim. 

! 
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rORTY-FIRST DAY. 

SENATE CHAMBER, March ISth, 1871. 

The COURT met at 11 o'clock, pursuant to adjourninent, 
Honorable R. M. Peai-son, Chief Justice of the Supreme Court, 
in the chair. 

The proceedings were opened by proclamation made in due 
form bj the doorkeeper. 

The CLERK proceeded to call the roll of senators, when 
the following gentlemen were found to be present: 

Messrs. Adams, Albright, Battle, Bellamy, Brogden, Brown, 
Cook, Council, Cowles, Crowell, Currie, Dargan, Edwards, 
Eppes, Fleming, Gilmer, Graham of Alamance, Graham of 
Orange, Hawkins, Hyman, Jones, King, Latham, Ledbetter, 
Linney, Love, Mauney, McClammy, McCotter, Merrimon, 
Moore, Norment, Olds, Price, Bobbins of Davidson, Robbins 
of Rowan, Skinner,. Speed, Troy, Waddell, Warren, Whiteside 
and Worth—43. 

Mr. SMITH, of counsel for the respondent, proceeded to 
address the court as follows: 

MR. CHIEF JUSTICE A^"D FENATORS : In the arrangement 
made among the counsel for respondent, it has been assigned 
to me to perform the last office in presenting the merits of his 
cause to the consideration of the senate. The case is in many 
respects one of peculiar features. For the first time in the 
history of our state has a governor been charged with the 
high crimes imputed to the respondent, and North Carolina, 
proverbial for the honesty and integrity of her people, in pub- 
lic and in private life, if she strikes him down, will be the first 
among all the states to give an example of official profligacy. 
The trial itself has been protracted over many weeks, and the 
senate, with grea.t patience, has heard the evidence adduced 
on either side and now to be passed upon and weighed in de- 
termining the question of the respondent's guilt. And toward-s 

153 
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the respondent himself, liis counsel stand in somewhat pecu- 
liar relations. He has selected and summoned us from the 
pursuits of private life, most of us his life-long political oppo- 
nents, to present to a tribunal, largely of our OAvn political 
faith, the grou^ids upon which his acquittal of the charges is 
asked. In this he has exhibited a confidence in the integrity 
of our profession which his counsel will endeavour honorably 
to meet. It will be our purpose, as it has been heretofore, to 
present the respondent's case in all its legal bearings, with a 
view of contributing, as far as we can by argument, towards 
a just and righteous decision of the issues involved. 

The constitution originally adopted at Halifax provided for 
trial of impeachment before a different tribunal^ and required 
the concurrent action of the tAvo houses of the general assembly 
to frame and pass articles of impeachment^ or the prosecution 
of offenders on presentment of a grand jury of a court of su- 
preme jurisdiction in the state; and the only ofteacesfor which 
an officer could be impeached are therein declared to be for 
*•' violating any part of this constitution^ maladministration 
" or corruption." The constitutional convention of 1835 re- 
affimsd (article lll^ section 1,) those provisions of the old con- 
stitution which define and declare what are impeachable acts— 
but changed the manner of proceeding against often ding officers, 
and directed that the house shall " have the sole power ot 
impea(?bment," and the senate '^ the sole power to try all im- 
peachments." Tlie present anistitution retains the machinery 
for the iiBdlng and trial of impeachments, but omits entirely 
the provisions deolaying what shall be an impeachable act and 
to make any substitute* therefor, "W© were left, therefore, when 
this constitution went into effect, without any law on the sub- 
ject, the former having been abrogated and annulled. This 
defect, it has been proposed to ren:^edy by an enactment of the 
general assembly,, of April 10, 1960, which in section 16 speci- 
fies six distinct matters for which an officer may be impeached, 
to wit:: 
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" 1. Corruption or other misconduct in ]iis official capacity. 
" 2. Ilabitnal drunkenness. 
" 3. Intoxication -while engaged in the exercise of his office. 
"' 4. Drunkenness in any public place. 
" 5. Mental or physical incompetence to discharge the duties 

" of his office. 
" 6. Any criminal matter, the conviction Avhereof would tend 

" to bring his office into public contempt." 
It might admit of question, if we were disposed to rest upon 

our extreme rights, whether the general assembly has the 
power, under tlie constitution of the United States, to annex 
conditions of forfeiture to an office which were not attached to 
it when it was created, nor when the respondent entered upon 
the discharge of its duties. It certainly seems to be an abridg- 
ment of the tenure of an office to annex conditions, by which it 
may be forfeited and determined, after its creation, by acts 
which before worked out no such result. But for the purposes 
of this argument, I shall not deny that there is and must be, 
independently of legislation, an impeachable offence. The 
provision of the machinery for its trial, necessarily involves 
something to be tried, and I look in the constitution to ascer- 
tain what is tlie act, what the circumstances and conditions upon 
which an officer, aside from positive law, and chosen before its 
enactment, can be impeached. The punishment prescribed is 
expulsion from office—and it may be, also, permanent incapaci- 
ty to hold office in the state. This necessarily presupposes 
some official act—something done or omitted, connected with 
the discharge of official duty, by which the incumbent has 
shown himself to be unfit longer to be trusted with the' office, 
and liis removal becomes a public necessity ; and this view is 
fortified by the fact that the party while punished by impeach- 
ment with the deprivation of office, is still amenable to the 
criminal law, as if no such trial had taken place. It must, 
therefore, not be a onere crime capable of redress before the 
criminal courts of the state. It may have the elements of 
crime, but the act, as we submit, must be one of official de^ 
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pravity—official corruption—official dishonesty—the exercise 
through improper motives of powers not conferred, or the abuse 
and misuse of powers that are conferred ; and it is in this view 
that we think the only material aspect in which the case can 
be presented to the consideration of the senate, arises upon the 
first of the series of offences designated in. the statute as im- 
peachable, and that is " comijjtion or other misconduct in his 
ajjicial capacity^ 

The managers, as I understand them, rely on that, and rely 
on no other provision of the statute, for the conviction of the 
respondent. We propose, then, to narrow the discussion to 
those acts of the respondent which are essentially and properly 
official—which are done by virtue of the office which he 
holds, as distinguished from all others,—acts which under the 
constitution and according to its requirements nniit the incum- 
bent thereafter to hold the office or to be trusted with the exer- 
cise of its functions. 

What, then, let us enquire, is essential to the guilt of the 
accused ? It is not ever}^ breach of official obligation and duty ; 
it is not every assumption of unauthorized poM'er; it is not 
every excess of power conferred. These may have been done 
or omitted, and yet the officer not be liable to impeachment. 
If the object in view be, and senators so believe upon the 
evidence, the preservation of greater interests or the defence 
of o-reater rights, then although he be amenable to criminal 
-•prosecution, we shall insist tliat he is not amenable, for the 
eharo-e in this form of procedure. We have abundant examples 
showing the correctness of this general view of the subject. 
Senators need scarcely to be reminded of the numerous acts of 
the president of the United States, in excess of his rightful 
authority, committed at the beginning of the late civil war, for 
whidh he was not called to account, and never would have been 
held responsible to public justice, whatever may have been the 
issue of the impending struggle and whatever party may have 
succeeded to the ascendancy upon its close. The motives 
which prompted the exercise of the power would have furnished 
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full and ample justification, before any tribunal called upon to 
determine the question of his official guilt.    I cannot better 
illustrate this  than by referring to  the numerous instances, 
scattered over the history of the United States in the earlier 
states of that terrible  sectional conflict,  of unlawful arrest of 
persons in parts of the country, where the  civil authority was 
in full exercise of all its powers—the instances in which men 
were seized and deprived of their liberty, and, when attempted 
to be released from unlawful  restraint under judicial proceed- 
ino-s, were still held in custody by direction of the president. 
Itls fresh in the minds of all that a large number of the mem- 
bers of tlie general  assembly of Maryland, on  their  return 
home from Frederick, after adjournment, were arrested by mili- 
tary orders, carried out of the state and imprisoned in one of 
the nortliern forts, in a state where the privileges of the writ of 
habeas  corjyus had   not  been   suspended,  and   was  at   the 
time  in  full force and activity.    We cannot have forgotten 
the   first   case,   the  arrest   and  detention   of  Merryman,   a 
citizen of Baltimore, in Fort McHenry, which called public 
attention to the conflict between the law and arms.    He was 
held in custody by the military authorities and the civil power 
in  the  hands  of the marshal resisted,  notwithstanding  the 
solemn decision of the chief justice of the United States, that 
the writ of haheas cwyus M-as not suspended, and could not bo 
except by an act of the congress of the United States ; and he 
was so held in custody because the president had authorized 
and sanctioned the detention, and there was no redress under 

the law. 
ISTot long after, an attorney who sued out a writ of haleas 

corpus from a judge in the District of Columbia, was himself 
arrested on account of this professional act; and the dis- 
tinguished judge, (Merrick) who had granted the writ, on his 
return home after a short absence, found his house surrounded 
by a squad of soldiers and refused in consequence of duress, to 
occupy his seat on the bench with his associate justices for the' 
further trial of the cause.    These are some of the repeated in- 
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stances of unlawful arrest, extending over pages after pages of 
the annals of that period. And yet because of the exigency 
which then existed in public affairs and the magnitude of the 
approaching conflict of arms, no one ever supposed or suggested 
a prosecution of the president and his removal from oflice be- 
cause he exercised such extraordinary powers under such extra- 
ordinary circumstances. When President Lincoln in his mes- 
sage to the newly assembled congress, on the 4th of July, 1861, 
communicated to that body his conduct in relation to these 
various arrests, the language he employs is very emphatic and 
suggestive : 

" Soon after the first call for militia it was considered a duty 
' to authorize the commanding general, in proper cases accord- 
'ing to his discretion, to suspend the privilege of the writ of 
' habeas corpus.^ or in other words, to arrest and detaimoitJiout 
' reso'H to the ordinary processes and forms of lata, such indwid- 
' uals as he might deem to he dangerous to thejntblic safety. This 
' authority has been purposely exercised but very sparingly. 
' Nevertheless, the legality and propriety of what has been 
' done under it, are questioned and the attention of the coun- 
' try has been called to the proposition that one who is sworn 
'' to take care that the laws be faithfully executed,' should 
' not himself violate them. Of course some consideration 
* -was given to the question of power and propriety before 
'this matter was acted upon. The whole of the laws whicli 
'were required to be faithfully executed, were being resisted 
' and failing of execution in nearly one third of the states. 
' Must they be allowed to finally fail of execution, even had 
' it been perfectly clear that by the use of the means necessary 
' to their execution, some single law, made in such extreme 
' tenderness of the citizen's liberty, that practically it relieves 
' more of the guilty than of the innocent, should to a very 
' limited extent be violated ? To state the question more 
' directly, are all the laws but one to go unexecuted and the 
' government itself to go to pieces, lest that one be violated?'" 

Soon after the meeting of that congress a bill was intro- 
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dncecl declaring the lawfulness of the acts of the president in 
his proclamations of blockade of the ports of the southern 
states, in his suspension of the writ of Jiobeas co'tyvs, and in 
his arrest of citizens by military order and without the forms 
of law, and Senator Sherman while it was under debate de* 
dared, (I quote the substance of his remarks and not his 
Avords) : 

" I will vote for so much of this bill as asserts the right of 
" the president to declare the blockade, for that is a right of 
" war; but I will not vote that he has acted lavs^fully in sus- 
*' pending the writ of habeas corjms^ for the congress of th« 
" United States alone is competent to do this. And yet I 
*' will say, if I had been in his place, I would have done just 
*' as the president has done. I would have exercised the pow- 
" er that he exercised, and his justification must be found in 
" the exigencies of the hour, and the perils of the nation." 

And this, senators, is the proper rule alike applicable in all 
cases of impeachment of public officers. You are not com- 
pelled, by an inexorable rule, because th« executive has trans- 
gressed the constitutional limits which define the powers of 
his office ; you are not compelled, because he has claimed and 
used an authority not delegated to him, to depose him from 
office. It is your duty to enquire into the motives of his con- 
duct. Was it an honest effort to discharge his official respon- 
sibilities, and execute in good faith his public trusts? Did 
he act for the protection of the civil rights, and for the preser- 
vation of the liberties of the people of the state ? If such was 
his purpose, such the motive which prompted him to act in 
the manner in which he has acted, it would be the grossest 
injustice to deprive him of office and consign his name to in- 
famy and disgrace. It is difficult to find a punishment more 
severe to a high-toned and honorable man than degradation 
from office tor official misconduct; and official misconduct is 
not predicated of an act, the offspring of an honest and sin- 
cere intention to use an office and exercise its powers for the 
common good and for the well-being of the whole community. 
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What, then, constitutes an impeachable offence ? For what 
official act should the governor of a state be stripped of his 
robes of office, and forced from a public position into private 
life with all the obloquy attaching to the sentence ? We are 
not left without guidance in the principles which have been 
settled by judicial decision in their application to officers 
charged with criminal ofiences, and which must in their na- 
ture apply equally to the highest executive officer of a state 
as to others. What is meant by " corruption or misconduct 
in one's official capacity" in the language of the statute? 

Now to constitute an offence punishable by indictment, in 
the case of any and all civil officers, it is necessaiy to charge, 
and on the trial to show a corrupt purpose accompanying 
the act, or a party cannot be convicted. For this there is 
abundant judicial authority and I will read a paragraph from 
Wharton's American Criminal Law, section 2522. 

" It is generally necessary to constitute the offence " (refer- 
ring to official misconduct) " that the motive should be cor- 
rupt." 

And in section 2523, the principle is laid down that 
" In an indictment against an officer of justice for inisbeliav- 

" ior in office, it is necessary that an act imputed as misbehav- 
" ior, be distinctly and substantially charged to have been done 
" with corru.pt, partial, malicious or improper motives; and 
" above all, with hnowleclge that it loas vjrong, though there 
" are no technical words, indispensably required, in which the 
" charge of corruption, partiality, &c., shall be made." 

There are man}^ references made by the author, in support 
of the proj)osition enunciated in the text, with the citation 
of which I will not trouble the senate. But there is a case deci- 
ded in an adjoining state, reported in 2 Leigh's (Va.) Reports, 
709, Jacobs and others vs the Commonwealth, in which the 
principle of official responsibility is so plainly declared, that I 
shall be excused for calling to your attention the language 
employed by Judge Brockenbrough in delivering the opinion 
of the court: 
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" "What is the criminal fact with M'hich it is proposed to 
" charge these justices ? Is it that they formed a court (with 
" the aid of two others alleged to be innocent) on the second 
" day of the November term, etc., at wliich they ordered it to 
" be entered of record, that Burks, who Avas nominated to tliem 
" by the high sheriff as his deputy, was a man of honesty, 
" probity and good demeanor, and permitted him to qualify as 
" deputy ? This of itself, so far from being a crime, M'as, as the 
" law stood at that day, a legal and valid act." And he pro- 
ceeds to say: 

" But if they do not entertain that opinion, or if they know 
" that he is not a man of honest_y, &c., and certify that he is, 
" in that falsehood, in that corrupt conduct consists their of- 
" fence, their official misbehavior. The scienter is a material 
" part of the substance of this crime, of which there is no di' 
" rect allegation in this indictment, and it cannot be supplied 
" by any implication or intendment whatever.'" 

He then sums up the whole doctrine in these words: 
" It is a well established principle that a judicial officer cannot 

" be prosecuted criminally for any judgment rendered by him, 
" however illegal, unless rendered from some motive of inalice, 
^^partiality or conniption. Much less can such a prosecution 
" be carried on where the act done is within the pale of his 
" lawful authority, without such corrupt motived 

We have in our own courts the same principle settled in the 
case of the State vs. Zachary, reported at page 432 of Busbee's 
Law Rep., wherein Judge Nash says : 

" Does the giving the judgment, in the absence of the parties 
•" and without their knowledge, in itself constitute corruption ? 
•" Certainly not; because it might have been in good faith ; 
" and, if so, an indictment cannot be supported. It is the 

■" conception, coupled with the act, the law seeks to punish 
■" criminally. Cunningham vs. Dilliard, -i D. and B., 351. To 
■" further show the corrupt motive of the defendant, the indict- 
" ment charges that he sold the judgment to one Allman for 
*' a valuable consideration.    It is certainly a nn'sdemeanor in 
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" office for a justice of the peace to sell or transfer a judgment 
"given by himself or any other magistrate. The law makes 
"the magistrate who gives a judgment its custodian. He 
" is bound officially to keep in his possession both the war- 
"rant and judgment, and the evidence of the debt,—in other 
" words all these papers are in the custodj^ of the law. It was 
" proper, therefore, that such charge or statement should appear 
" upon the face of the indictment, and in fact it constituted the 
" gist of the oiiencc said to be perpetrated by tlie defendant; 
" and the state was bound to prove it." 

The result of our examination of the authorities, then, is to 
establish the principle that official misconduct necessarily 
involves corrtijjtion. There must be the corrupt intent—there 
must be a guilty ])urpose^ without which whatever may be the 
character of the act done by one in his official capacity, it is 
not the proper subject of criminal prosecution and punishment, 
neither in this nor in an}^ other form of criminal procedm-e 
known to tlie law. To make a case of guilt, demanding judg- 
ment against the respondent, it must be charged, and on the 
trial it must be proved to the reasonable satisfaction of the 
court, that his official conduct in the matters we are reviewing, 
and upon which, in your judgment of them, you are to settle 
the question whether he shall retain, or be expelled from his 
office, was prompted by, and associated with, a corrupt intent. 
If tliis point is made satisfactory to the senate, and accepted as 
a correct principle—and if, senators, you agreed with ns upon 
the truth of the general proposition, our next step in the 
pi'ogress of the argument will be, to ascertain v>'hat are the cir- 
cumstances preceding and attending the action of the executive, 
now under consideration, and see vv-hat light the_y shed upon 
the motives prompting to such actioii. 

Let me then say that a series of outrages, extending through 
many raontlis after the passage of the act which made it a crime 
for men to go in disguise, and especiall}^ numerous during the 
fall of 1869, detailed by the witnesses and fresh in the minds 
of the members of this body, caused the governor, in a message 
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to the general asseinbl}^, to invite tlieir attention to the con- 
dition of public aiiairs, and to the necessity of making some 
provisions, beyond those contained in existing laws, to repress 
these disorders and put an end to criire and violence. You 
will remember that we read in evidence his message at the 
assembling of the legislature in the fall of 186D, advising you 
to make some enactment to remedy the evils complained of and 
which pervaded so many counties of the state. What was the 
response to the recommendation '^ It is found in the intro- 
duction and passage of the bill now known as the " Shoffner 
act" in January, 1870. This measure was introduced into the 
senate and passed that body on the same da}-. It Wcis sent to 
the other house without delay, and I desire to call the attention 
of senators to some of the proceedings attending its passage by 
that body for the purpose ot showing—with what purpose it 
was passed,—what evil it was intended to redress,—and what 
were the powers it proposed to confer upon the executive. The 
bill passed the senate on its second reading by a vote ot 28 to 
8 ; and on its third reading by a vote' of 28 to D, on the ICtli 
day of December, 1869. 

We have some instructive information in looking at the 
proceedings v\hich took place in tlie house, when the bill 
came up fur consideration there, and which will be found on 
page 185 of the house journal. Mr. Malone moved to amend 
section 1 by striking out the words " declare such counties 
" in a state of insurrection." " Mr. Argo moved a reference 
"of the whole matter to a special committee of live, (to be 
" appointed by the speaker,) whose dut}^ it shall be to examine 
"into the condition of those counties, in which insurrection is 
'• alleged to exist." Upon the motion of Mr. Argo, the vote 
was 37 in the affirmative and 69 in the negative. On the 
amendment offered by Mr. Malouv:., to strike from the bill that 
part of it which authorized the governor to declare a county 
in insurrection, the vote was yeas 47, nayes 64, thus showing 
that the house of representatives intended to retain tlii.t pro- 
vision in the bill, and give to the words their full force and 
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effect, after, as we must suppose, a discussion of their import 
and effect. After the bill had been amended by striking out 
the clause relating to the suspension of the vmt of haheas 
corpus, Mr. Pou, a member, offered a substitute for the bill as 
amended, and I wish especially to call the attention of senators 
to a portion of the first section of the proposed substitute. 
That section is in these words : 

" That the governor is hereby authorized and empowered, 
" whenever, in his judgment, the civil authorities in any 
" county are unable to protect its citizens in the enjoyment 
" of life, liberty and property, to declare such county to be in 
" a state of insurrection, and to call into active service the 
" militia of the state, to such an extent as may be necessary 
" to suppress such insurrection : provided, that the military, 
" when so called into service, shall act in support of, and in 
^^ strict subordination to the ciml poioerP 

Here we have a substitute, offered in place of the original 
bill, in express terms declaring that, in the employment and 
use of a military force, it should always be " in strict subordi- 
" nation to the civil powei'," and in aid of its process. The 
substitute was voted down, and the bill passed as it came 
from the senate so far as this feature of it is concerned. The 
vote rejecting the amendment is not given, but the bill finally 
passed by a vote of 63 to 40. The few amendments made in 
the house were concurred inby the senate and the bill became 
a law as we now find it upon the statute book, 

NoAv, senators, here is furnished clear and incontrovertible 
evidence, whatever may be thought of the legal right of the 
general assembly to pass the act, they did not intend, in 
making the enactment, that the military, should be used only 
in subordination to the civil authority. They expressly voted 
down a proposition which declared, positively and unequivo- 
cally, that relation of The military to the civil power, and we 
are not left in doubt, that the general assembly, in passing 
the act to meet the pressing difficulties of the case, did not 
intend that the power to call into active service the militia of 
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the state, conferred upon the governor, was nrider all circum- 
stances to be exercised in aid of, and subordinate to, the civil 
authority. Let me not be misunderstood. I am not discus- 
sing the constitutionality, nor the policy of this legislation. If 
it were permitted me to express an opinion, I should say it 
was a very unwise and impolitic measure, at least; but I am 
enquiring now into its proper construction and meaning, and 
for what objects and with what view, it was enacted. What 
did those members who voted for it intend to accomplish— 
what was their understanding of its meaning and import ? 
And I have referred to the proviso in the section of the pro- 
posed amendment to show, beyond all question, right or 
wrong—constitutional or unconstitutional—the act was passed 
wath the clear and distinct vmderstandiug, manifested by the 
votes of the house, that it clothed the governor with power 
to call out and use military force, not in subordination to civil 
process, but independently for the repression of violence and 
wrong. It delegates to him the right to use such force in aid 
of the civil authority, but it is not restricted to that use. The 
attempt to impose such restriction was voted down. The bill 
was passed with the same provision which w^as in it upon its 
introduction. The house refused to substitute in place of the 
words " declare it in a state of insurrection " the words " declare 
" it in a state of disorder," upon a motion of Mr. Malone at a 
later stage in the progress of the bill. And thus we have the 
clear, positive and unequivocal testimony of the general as- 
sembly that adopted the measure, as to w4iat was its purpose 
and what would be its effect. I have before me the discus- 
sion which took place in the house wdien the bill was under 
consideration, and with the permission of the senate will read 
some of the remarks made by Mr. Malone, a distinguished 
member of that body and of the bar, on the amendment offered 
by him. The journal of the house does not, it is proper I 
should say, accord precisely with this report. I read from the 
&ta)idard of January I5th, its report of the proceedings which 
took place in the house on the day preceding : 



2380 COUKT  OF   IMPEACHMENTS. 

" Mr. Malone moved to strike out in the first section the 
" words which authorize the governor to declare a county in 
"a state of insurrection, and to change the word 'insurrection' 
"to 'disorder.'" 

He is represented on that occasion to have said : 
" He (Mr. Malone) declared that the conservatives did not 

" endorse the reported outrages of the kuklux. He contended 
" that the present law was amply sufficient to protect citizens 
" in their rights. A state ot insurrection meant a state of war— 
'• that war existed between the insurrectionary counties and the 
" remaining counties of the state. He cited as an example the 
" contest between the United States and the late insurrection- 
" ary states. The declaration of the existence of a state of in- 
" surrection implied that a system of passports would be en- 
" forced, for instance, that no man could pass from Chatham 
" county to another county without having a passport from 
" Governor Holden's militia, or from the insurgent portion of 
" the country, another evil would be that men, as alleged by a 
" senator, would be tried and sentenced by a drum-head court- 
" martial, rather than by the ordinarj?- courts." 

I refer to this speech for the evidence it affords of the legal 
construction put on the bill during the progress of its passage 
through the house by a leading member, and to show that it 
was passed with full knowledge of its operation and effect and 
of the extraordinar}' powers with which it undertook to invest 
the governor; and so strongly was Mr. Malone's opposition to 
the bill on this account pressed, that he declared that under its 
provisions a state of war might exist in a county and its people 
become subject to all the rigors of martial law, including trial 
and sentence by military tribunals, and their execution by mil- 
itary authority. 

And now let us consider what was the measure of relief in- 
tended by the two houses, in their joint action in adopting the 
statute, and what does the statute authorize and require of the 
governor to be done under it ?    To ascertain these we must 



TKIAL   OF  AVILLIAM   W.   IIOLDEN'. 23S1 

examine tlie provisions of the law and give to tliem a fair and 
just interpretation. 

By the first section the governor is authorized and empowered 
" whenever in his judgement the civil authorities in any county 
" are nnahle to protect its citizens in the enjoyment of life and 
"property to declare such county to be in a state of insurrec- 
" tion and to call into active service the militia of the state 
" to such an extent as may become necessary to suppress such 
"insurrection." 

What had rendei-ed life and property insecure ? How had 
the civil authority been rendered incapable of attbrding protec- 
tion to both ? What was the evil to be remedied, what condi- 
tion ot affairs was to be deemed and declared in a state of insur- 
rection ? 

Most manifestly the statute had in view the outrages which 
we have been engaged in investigating, committed in the coun- 
ties of Alamance and Caswell, and others of a similar kind per- 
petrated elsewhere in the state. It was intended to arrest this 
course of lawlessness and crime, and, because judicial process 
had proved inadequate to afford protection, it was thought an 
extreme remedy had become necessary. It was therefore to 
meet the very condition of things which has been disclosed by 
the evidence in this trial. 

Whenever the governor m the exercise of Ms (non jxidgtnent 
upon the facts, came to the conclusion that the civil authority 
was really and truly unable to protect life and property, then 
was he not only authorized^ but, as I shall show, it became his 
diity^ to declare the county in insurrection, and he would have 
rendered himself liable to impeachment, before this very court, 
and removal from office, had he remained idle, and, seeing that 
property and life were unsafe, and that protection could not be 
obtained for either under the ordinary forms of law—the very 
contingency contemplated in the act—had failed to use the power 
conferred on him for the protection of both. 

I have before me, senators, a large number of references 
which can be cited to support the principle,  that whenever a 
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power is conferred for the public good, it involves the duty of 
exercising it, whenever the contingency arises to call it into 
activity. The point is so distinctly presented in an opinion pro* 
nounced by the late Chancellor Kent, in a case reported in 
Johnson's Eeports, that I will read a part of the opinion to the 
senate: 

" Lord Ilardwicke observed in Stamper vs. Miller (3 Akt. 
" 212) that the word ' shall,'' or ' may' when applied to private 
"trusts, leaves an election to the trustees which is not the case 
" when the words are used in acts of parliament. And in 
" respect to statutes, the rule of construction seemed to be that 
" the word ' may'' means '"miisV or 'shall,' only in cases when 
*' the public interests and rights are concerned, and when the 
" public or third persons have a claim, de jure, that the power 
" should be exercised. Thus it was held in Alderman Black- 
" welVs case (1 Yern. 152) that the chancellor was bound to 
" graiit a commission of bankruptcy, on due application and 
" proof, though the words of the statute were that he may 
" grant. The creditors had an interest in the application of the 
" power. So, in the case of the King vs. Barloio, as it is re- 
'' ported in Salkeld (for in Cartheii the distinction is not 
" noticed) the K. B. construed the words, shall and onay as 
" being mandatory " where the statute directs the doing of a 
*' thing for the sake of justice, or the public good." In that 
*' case, (2 SalJc. 609, Carth. 293) the church wardens w^ere in- 
" dieted for not making a rate of assessment, under the statute 
" of 14: Car. II. chap. 12, sec. 18, for the reimbursement of some 
" constables. The statute said they " shall liave power and 
" authority to make a rate," and the statute was construed per- 
" emptory, and the constables had aa interest in the exercise of 
" the power. The court observed in that case, that the statute 
" 23 H. VI, said that the sheriff may take bail, which was 
"construed he shall. A similar decision was made in the 
" case of the King vs. the inhahitants of Dei'lty, (Skinner, 370,) 
" where it was said, that may, in the case of a public officer, 
"was tantamount to shaUP    So, when the Shoffner act in the 
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contingency contemplated authorized the governor to declare a 
county in a state of insurrection and to use military force vrith 
the view ot correcting and putting a stop to those outrages, it in 
fact, and in truth conveyed a command which he was just as Jiiuch 
bound to obey as he was to discharge any other official doty, 
provided that state of facts existed in his judgment which the 
statute contemplated when it gave him the authority. If lie 
really Ijelieved^ if his honest judgment was, when he issued 
the proclamation of March 9th, that life and pi'operty were not 
safe in the county of Alamance, and that the civil autliority from 
whatever cause was unable to protect both, then I say he would 
have been liable to be impeached had he failed to use that 
extraordinary power conferred upon him to suppress the evil 
and aiiord the protection intended by the act. And certainly 
if this be so, he cannot be held criminally liable for using the 
power in good taith with a viev*^ of executing its commands 
and making practicall}' effective the remedy it provides for the 
repression of violence and wrong. 

JSTuw, senators, this is aside from the cpiestiou whether there 
was, in fact, in Alamance county, when the proclamation was 
issued, an open and forcible resistance to law. What is insur- 
rection and whether it existed in that county, according to the 
legal and proper delinition of the word, are not questions now 
to be determined. The general assembly has undertaken to 
confei" upon the governor the right to decide the fact, and to 
declare that state of things in lahich the judiciallyo-wer proves 
itself incompetent to afford relief, to he a state qf insurrection 
for the purpose of bringing into activity the military arm of 
government, and by its agency to give the protection which 
otherwise could not be given at all. If, therefore, as we have 
insisted in a previous stage of tlie trial, the respondent really 
and truly believed to exist those facts, to which tlie statute was 
designed to apply, and with a conscientious conviction of them, 
issued his proclamation, to punish him by degradation frum 
office for his act, would be a tyranny without precedent in the 
annals of criminal jurisprudence. It is altogether apart lioia 
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the legitimate objects of the discussion to pause and enquire, as 
the managers and their counsel have done, into the nature and 
dualities of those offences which in the la\y books are deiiomi- 
nated treason,, sedition, insurrection or riot,, respectively, and 
what are their constituent elements. Such questions are not 
pertinent to the issue depending, before the court. Controversies 
as to the proper meaning of these terms, and the fiicts of 
which they consist might arise, if, as legislators, we were con- 
sidering the j-JoZ/c?/ or urwonstitutionality of the act, but they 
are wliolly irrelevant when the statute is unambiguous in its 
meanin,(y—when its terms are clear and distinct, and when 
with or without constitutional sanction it plainly appears that 
the respondent, in fact and in trutli, has exercised the power,, 
and only the power, which the statute confers. 

The governor has authority, under the constitution and in 
the absence of special enabling legislation, to call into service 
the militia " to repel invasion, and to suppress insurrection5. 
" and riot." In this regard he is clothed with the powers 
which unxler the constitution of the United States are delega- 
ted to and divided between, the president and congress. He 
may put a niiiitary force in motion to overcome insurrection or 
riot under a plain provision of the constitution of the state, 
a.nd requires,, for this purpose, no legislative enactment. 

The fiict of the passage of the Shofiher act itself implies an 
intent to confer upon the governor something more than he 
already possessed, a larger and more effective power, and its 
consideration involves, not the competency of the general 
assembly to bestow the powers,—not the vahdity or expediency 
of the legislation,—but its fair and reasonable interpretation, 
,^nd  the extent and limit of the authority it undertakes to 

confer. 
It might admit of serious doubt, if the point was directly 

presented, whether the legislature has capacity under the consti- 
tution to delegate to an executive officer the large discretion 
fknd. extraordinary powers that are given the respondent in 
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tills act.    But the point is not before ns and I shall not enter 
into its discussion. 

I Leg 3'our attention, senators, for a brief space, to the con- 
sequences of a doctrine which makes an officer responsil)]c, 
criniinallj, for yielding obedience to the requirements of a. 
statute and for using a power which it confers, on the ground 
that the statute may be itself in violation of the constitution. 
My associate, [Mr. Boydenj in his speech yesterday, referred to 
a resolution introduced into the senate at its present session by 
one of its most prominent members, now its presiding officer, 
in which is asserted, in broad and comprehensive terms, and 
beyond the limits to which I am prepared to give my 
assent, but with great force of expression, the doctrine that an 
executive officer, such as was tlie respondent in executing tlie 
Shofi'ner law, was bound, except in a very clear and palpable 
case, to obey and execute the requirements of every enactment 
of the legislature, and not to pass judgment upon its constitu- 
tionality ; that there was another department of government 
to which was committed the duty of deciding questions of con 
stitutional and all other law ; that the governor was an execu- 
tive officer, bound to enforce all the laws of the state, and that 
lie had no right, under ordinary circumstances, and certainly 
not in a doubtful case, to suspend or resist the declared will of 
the law-making power, because, in his judgment, the enact- 
ment was not warranted by the constitution, and was in excess 
of its authority. 

And would it not be very extraordinary, when both houses 
of the general assembly, then composed of different political 
elements from those which now have control, concurred v.'ith 
large majorities in passing the law, that the xery same body 
should now proceed to impose an ignominious punishment 
upon the governor for obeying the legislative demands and 
giving effect to the expressed legislative will 'i Still more pal- 
pable will this injustice appear when the senate recalls the fact, 
that nnlike the former oath of office, the constitution now 
j-equires the governor to swear not  only  to suDport the coi]' 
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stitution of the United States and of Is'ortli Carolina, but also 
" the laws of the United States and of the state of jSTorth Caro- 
" lina," (Art. 3, Sec. 4,) "before entering upon the duties of 
"' his office." Nor is this an inconsiderate and insignificant 
change in the terms of the oath of office. When the conven- 
tion which passed the organic law was considering and per- 
fecting the article relating to the executive department, I find 
on page 148 of the journal the following entry: 

" Mr. Forkner moved to amend by inserting after the word 
'^ constitution," the words  " and laws." 

" The amendment was adopted." 
On the next clay, February 7th, the same matter coming up, 

a distinguished member of that, as he is of this, body, [Mr. 
Graham,] moved to restore the article, as it stood before the 
amendment, and on page ICO, the following proceeding is 
recorded: 

'' Mr. Graham moved to strike out the word " laws " in the 
" 5th line. 

" The yeas and nays were demanded and the motion was lost 
*■' by the following vote." 

And then the vote is given, 43 voting in the affirmative and 
54 in the negative. 

Thus it is shown tliat the change was delibeiately made and 
it was the purpose of the convention to impose other and 
further obligations upon the executive than were previously 
imposed. And this was the oath which the respondent was 
required to take, and did take, on his induction into office and 
before he entered upon its duties, and he then sv/ore in the 
language of the constitution, " to support the constitution and 
" laws of the United States and of the state of North Caro- 
"lina." It is true, that the "laws," which he is to uphold and 
execute, are constitutional laios, and that enactments in conflict 
with the constitution, are not laws, within the meaning of the 
oath, and yet it must be conceded, senators, that this addition 
to the obligations of the oath of office had and has a purpose ; 
that it was intended to have some effect;—to accomplish some 
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end ;—and that end must have been that the execntlve shouhl 
not fail, because of his doubts of the compatibility of the enact- 
ment of the law-making power with the constitution, to obe}' 
its commands and carry into effect its requirements, and that 
he should, notwithstanding his own doubts, in the absence of 
judicial decision, execute and enforce the express will, 
embodied in the form of law, of the law-making department 
of the government. 

If then, senators, I have been successful in maintaining the 
second proposition ;—to-wit,—that the respondent had the 
■ngld^ and that it was his duty, to give operation and effect to 
the act and to call out and to nse militar}^ force, provided the 
exigency existed to -which it applied; then we are brought to 
another enquiry arising in the course of the argument. For if 
we do satisfy the court that the respondent honebtly exercised 
his judgment, there is an end of controversy so far as that ])art 
of tlie charge is concerned. And it can make no difference, in 
this aspect of the matter, whether you, or myself, or any other 
person, believe that the contingenc}'- had arisen on which the 
militia was to be called into active service. It is imraatei'ial 
what may be our belief. The enquiry, and the only enquiry, to 
be made by the senate, is, was it the conviction and judgment 
of the respondent ? Was it an honest opinion of his ? Did lie 
really and in fact come to that conclusion % Is this court sat- 
isfied, upon the evidence, that the respondent helieved life and 
jrpojyerty to be insecure in the county of Alamance and '' the 
civil authorities" incompetent and nnable to protect theniy 
when he issued the proclamation of March 7^ 18^0;? 

And now I proceed to show the good faithi in which he did 
act in declaring the county in insurrection. 

I will remind senators of the various, appeals made by him 
to 2^ublic opinion, before he resorted to this extreme remedy; 
of proclamation after proclamation issued, in which he invoked 
active co-operation from the leading men of the counties in 
which these disorders existed, and sought the aid of a sound 
public seutiuient in. pikttijig tlieia down and bringing offenders 
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to justice; tliat his repeated calls and reiterated appeals were 
in vain; tliat crime continued and became more defiant from 
its immunity; that men were seized at midnight, in their own 
houses, scourged and maltreated; that lite even w^as taken; 
and 3^et for these aggressions was no one convicted or punished. 

In the first proclamation issued in the fall of 1868, and 
bearing date October 12th, the respondent uses this lan- 
2:uage: 

" In view therefore of this condition of alfairs, I have deemed 
"it my duty to issue this proclamation, admonishing the people 
'' to avoid undue excitement, to be peaceable an^ orderly, and 
" to exercise the right of suffrage firmly and calmly, without 
'■ violence or force of any kind. Everj good citizen is gratified 
"that North Carolina is at present as quiet and peaceable as 
'"■ any state in the Union. Let us maintain this good name lor 
" our state. Let us frown indignantly on the use of brute force, 
" or bribes, or threats, to conti'ol the election; and let every 
" ofiicer of the state, civil and military, be prepared to check 
•• instantly any incipient step to sedition, rebellion or treason." 

" The flag of the United States waves for the protection of 
" all. Every star upon it shines down with vital fire into 
'• every spot, howsoever remote or solitary, to consume those 
"who may resist the authority of the government, or who 
'■ oppress the defenceless and the innocent. The state govern- 
'■ ment will be maintained, the laws will be enforced, every 
' citizen, whatever his political sentiments, will be protected 
'• in his rights ; the unlawful use of arms will be prevented, 
"if possible, and if not prevented, will be punished ; and cou- 
" spiracy, sedition and treason will raise their heads only to 
"be immediately subdued by the strong hand of military 
" power." 

When the act was passed making it a felony for disguised 
men to commit any deed of violence, another proclamation 
was issued, dated April 16th, 18G9, that statute having been 
passed on the 12th of April preceding. After making this 
known, the governor, publishing it with his proclamation four 
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days after its eiTactment, uses, in the conclusion of that procla" 
mation, these words : 

" I appeal to the g\\ at body of the peop'e to unite with me 
" in discountenancing- and repressing the evils referred to. 
'' Public opinion properly embodied and expressed will be 
" more effectual in repressing these evils, and in promoting 
'■'■ the general good that will result from the complete establish- 
'' ment of peace and order in ever}^ neighborhood in the state, 
" than the execution of the law itself against offenders in a 
" few individual cases. I respectfully and earnestly invoke 
" this public opinion. By the regard which we all have for 
" the peace of society and the good name of the state, I call 
■'^ upon every citizen to unite with me in discountenancing 
'' disorders and violence of all kinds, and in fostering and 
''promoting confidence, peace and good-will among the whole 
^' people of the state," 

On October 20th, 1869, when these disorders had multiplied 
and increased to a very great extent, he issued another 
proclamation in which he uses the words to which 1 now in- 
vite the attention of the senate, for as the senate will see I am 
showing what v/as the disposition of the governor antecedent 
to the proclamation of March 7th, 1870 : 

'•' It is made my duty lindsr the constitution ' to call out the 
^'' militia to execute the law, suppress riots or insurrection and 
■" ' to repel invasion.' I -deeply regret that it seems necessary 
" to resort to the military power to enforce the law and to prc- 
'■' tect the citizen. But the law must be maintained. I have 
''■' waited in vain, hoping that a returning sense of reason and.; 
"justice would arrest these violations of the law. But these 
" evils, instead of diminishing have increased, and no course is 
"' left to me but to issue this proclamation of admonition and 
"■' warning to all the people of the counties mentioned, whether 
^' engaged in these flagrant violations of law, or whether indif- 
'' fercnt or insensible to what is occurring in their midst. I 
"' now call upon eveiy citizen in the counties aforesaid to aid 
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" t]ie civil power in a fearless enforcement of the laws.    K'o set 
" of men can take the law in their own liands." 

-;v -/■ ^ -X- * -^ ^ 

" I now give notice in the most solemn manner, that these 
"violations of law and these outrages in the aforesaid conn- 
" ties must cease; otherwise, I will proclaim those counties 
^' in a state of insurrection, and will exert the wdiole power 
" of the state to enforce the law, to protect those who are as- 
'' sailed or injui^ed, and to bring criminals to justice. In a mat- 
" ter like this there should be no party feeling. It is my fixed 
" purpose to protect evei-y citizens without regard to his ante- 
"' cedents, h.is color or his political ojiinions; but to do this the 
" law must be sacred, must be spread over all alike, and must 
" be inflexibl}^ maintained." 

And when, all these measures failing; when warning after 
warning is disregarded; when crime follows crime, as night 
fellows day, in rapid succession ; when private houses are invad 
ed at the dead hours of night, and those " castles," as they are 
sometimes called in English law, and so sacred under ours, that 
every man is armed with power to take human life, if necessary 
in their defence, no longer afford security against violence 
within their hallowed precincts; when, time after time, bodies 
of disguised men are found prowling, in darkness, over the 
county of Alamance, committing outrages alike upon the gtiilty 
and the innocent who may have incurred their displeasure, with 
'entire impunity; even after all these, the governor hesitates, 
-anxious if possible to avert the necessity of a resort to the dire 
extremity of martial law. 

And yet, senators^ after the passage of the Shoffner act, 
Wyatt Outlaw is seized at his own house, near the hour of mid- 
night, and hanged on a tree at the county seat of Alamance by 
a band of seventy-five or one hundi'ed men, armed and associa- 
ted to overcome all opposition, and, as if to defy all law, hu- 
man and divine, in sight ot the courthouse devoted to the ad- 
ministration of justice. A few days later another poor, lielp- 
less, half.witted negro is taken from his home in a similar man- 
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ner, a stone fastened to his feet, and he buried in the waters of 
a mill pond, to he recovered only months after when the flesh 
was fallen from his hones and nothing remained but a shoe and 
buttons, by which he could be identified. 

And again, a senator, the author of the act which bears his 
name, is doomed to death by a secret tribunal in a decree which 
directed " Shoflher's naheas corpus to be suspended," and his 
body when life is extinct to be "boxed and sent" to Governor 
Ilolden, and the executioners, on their way to his house, at the 
time appointed, are turned back only by information that he 
was not in the county. 

And I cannot j-efrain, just here, while upon this topic, from 
recurring to one of the most touching and tragic scenes which 
this investigation has disclosed. No one could have listened 
without a thrill of liorror, to the simple and pathetic account given 
by that colored widowed v.'oman, Lucinda Morrow, of the cir- 
cumstances of the taking and carrying off of her liusband from 
her bedside at night. I give her own vrords as she tells the 
story of her wrongs : 

" They put the rope around his neck and took him out of 
" doors ; kicked him about; and knocked him about, awhile, 
" before they got over the fence. Before they went out of 
'• doors, he said, ' For the Lord's sake let me tell my children, 
"•'goodbye;' One of them says, 'G—dd—n ycu, we'll tell 
" you, good ' bye.' The children were all scream.ing and 
" hallooing. I said to them, oh ! gentlemen, please spare my 
" husband this time. They said, G—d d—n you, Vv'e'll spare 
" him. Said I, oh ! gentlemen, are you going to kill my hus- 
" band ? Well, G—d d—n you, you will see him again. I'hey 
" got him out of the door, and after they got him out, they 
" kicked liim, and put him over the fence and carried him oft"; 
" and we all got into the yard, screaming and hallooing. I 
" I heard one of them say, after they got down the road apiece, 
" go back and kill ever}' G-—d d—n one of tliem. We went 
" into the house and got our clothes, and run out into the field, 
" and never went back to the house any more.    That is ail we 
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*'saw of liini till  next morning,  when  we  commenced linnt- 
" ing for him.    We found him then.    lie was ' dead, " ' 

Yes, senators, his hteless body was found next morning, 
with the body of a brother of the wife, both suspended from 
tlie tree, with a placard upon the former as if in mockery of the 
grief of a widowed woman and orphaned children. 

And now when persons are found in I^ortli Carolina, with 
the hard and relentless ferocity which inflamed the hearts oi 
the perpetrators of this cruel, wicked and double murder, and 
urged them on in the midst of the tears and screams of this 
linal parting, insensible to botli, shall all this be overlooked 
and no punishment be awarded for the crime, no measures 
adopted to prevent its recurrence? 

When my friend [Gov. Graham] was indulging in s*;rong and 
patriotic denunciation of the military outrages upon prominent 
citizens of Caswell and Alamance, as, one after another, he 
refei'red to them by name, I listened to hear fiom his eloquent 
lips, words of deep and burning indignation against the perpe- 
trators of this greater outrage upon the pei'son and life of Morris, 
an outrage which preceded in time those that invoked his 
severe and deserved reprobation. I thought, as I listened and 
listened in vain, that some s_ympathy was due to the victims of 
this midnight assassination, which far exceeds in atrocity and 
guilt, any thing brought to light by tlie ]>rosecution during this 
long and protracted trial. 

These crimes, except the latter, vrere committed within the 
sliort interval between the passage of tlie Shofiner act and the 
proclamation of March 7. And now the question confronts us, 
what could tlie respondent do?    What ought he to have done? 

Had the summer's elections resulted differently and had am;v 
jority of his political friends been returned to the general as- 
sembly, and had the respondent, with knowledge of the facts, 
refused to issue his proclamation and to enforce security and 
protection to the people of Alamance, would he not have justly 
exposed himself to a criminal prosecution and subjected himself 
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to in.peacLment and condemnation before tlie senate for his 
great remissness and dereliction of duty ? 

Senators, was not life insecure ? Let your own conciences 
answer. Had it not been in several instances taken by lawless 
violence within the interval seperating- the time of the ratifi- 
lion of the act from that when the proclamation was issued ? 
Will you upon your oaths say, there was no insecurity for life, 
no ins-ecurity for property, and the civil authority was ample 
and adequate lor the protection of both, during that period? 
And even if you can say all this, have you not charity enough 
for the respondent, to allow him honest!}-, upon the evidence, 
to come to a diflerent conclusion ? What would have been 
your conduct,—how would each one of you have acted, situ- 
ated as he t]ien was? 

xVppealing in vain to the people to rise in their might, and, 
by peaceful agencies, repress crime, no response reaches his 
ear. Extraordinary powers are given him to meet the emer- 
gency. Two outrages resulting in death, unparalleled in the 
past history of the state, and, I trust, for its lienor, not to be 
repeated in the future, are committed in a single county, one of 
them under circumstances tli;t must bring the bkish of shame 
to the cheek of every true friend of our state. 

Was the respondent to remain silent and inactive—to do 
nothing ? When a compan}- of more than seventy-five mount- 
ed and nrmed men, too strong to be overcome by any force of 
the civil authority that could be brought against them, arrest 
and hang, without resistance, an unoffending, quiet colored 
man, and retm-n unmolested to their homes—when the next 
day, the sheriff of the county, himself a leading member of 
the secret organizations by whose decrees these acts of vio- 
lence are done, sees the lifeless body suspended from the tree, 
and maks no effort to find the offenders—never summons a 
posse nor seeks the aid of others, to assist him in tracking the 
midnight marauders to their den—when every attempt to fer- 
ret out the offenders by the use of legal powers proves unavail- 
ing, was the respondent to see all this and keep quiet ?    If he 
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then bad honest convictions as to what his duty was "under 
the law and failed to act upon them, his remissness under the 
circumstances would have been scarcely less criminal than if 
he were an accessory after the fact to the outrages which he 
might have prevented. Some forty or fifty cases of gross 
violence had occurred in a single county, more than twenty of 
them upon persons of our own color. It was under these cir- 
cumstances that the proclamation was issued. Was it a crime 
in the respondent to issue it ? 

Let us, senators, for a moment reverse the picture and con- 
sider tlic matter in another light. 

We are the dominant race in North Caroliuaj and, while 
rvitli most of you, probably, I deemed it an unwise and hazard- 
ous experiment to elevate at once the colored man and enfran- 
chise him with all the attiibntes of citizenship, and full political 
rights, yet the judgment of tlie people of the United States has 
determined otherwise and his full civil and political equality 
are guaranteed under the law. We have acquiesced in the 
result. Suppose, tlien, that bodies of armed colored men had 
been organized into ten companies or camps, extending over 
the entire county, as was the case before you of white men,— 
invisible by day, and like prowling beasts of the desert, leaving 
their hiding places at night, to execute the fell decrees of their 
secret tribunals upon the helpless and unsuspecting—that one 
and another of the white people of the county had been dragged 
from their beds by lawless bands of colored men,—carried to 
the woods—flistened to trees,—stripped, and their naked backs 
bruised and lacerated with the lash,—finally released with the 
threat that if complaint was made and redress demanded 
through the courts, they would be hung up by the neck, as 
others had been,—suppose that such acts had been committed 
by the colored instead of by the white men of the state, (and it 
is our duty,—your duty and mine,—to protect the colored man 
with the shield of law, as it is our right and duty to protect 
ourselves)—suppose, I repeat, all this violence had been com- 
mitted on  us, would the senate be prepared to say that the 
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respondent shall remain with folded arms, and, with means of 
redress in his hands, make no effort to repress the crime and 
bring the criminal to justice ? I commend, as a just rule of 
iiction, that golden precept, uttered from inspired lips : " Do 
unto others as jou would have others do unto jou," a lesson of 
sublime morality, whose observance would free the world from 
violence and vice and elevate our common humanity. Let us, 
possessing the legal and political power of the state, hj our 
conduct, show to the colored race, that while we thought them, 
just emerging from bondage, unfit to be suddenly invested 
with full political rights,—and they are bat children in intel- 
lect and knowledge, though men in stature,—until a better 
training and higher mental and moral culture should liave pre- 
pared tliem for the proper discharge of the high trusts of citi- 
zenship—let us show them, and be true to our pledges, that 
the law is the equal protector of the humblest and the highest. 
Let them feel, under our administration, that the broad shield 
of the state is ample for their defence aga.inst all violence and 
wrong, committed under all circumstances and by any men, 
and that they may securely repose in its protecting shadow. 

It has been the glory of Xorth Carolina, in the administra- 
tion and enforcement of her system of criminal jurisprudence 
heretofore, (as I am sure it will be in the future,) that the negro, 
when arraigned at the bar of his country, had accorded him 
every substantial right and privilege on his trial, given by law 
to the white man. During a period of eight years, in which 
it was my oflicial duty to prosecute on behalf of the state, I do 
not recall an instance in which, when demanding the conviction 
of a colored prisoner, I failed to tell the jury—and such was, 
I believe, the universal practice of prosecuting attorneys 
throughout the state—"you must not find the prisoner guilty, 
" unless, upon the evidence, you would find one of your own 
" color guilty, and let such punishment only fall upon him, 
" which, under like circumstances, you would inflict on one of 
" your own number." 

It is our solemn duty, and we should avail ourselves of the 
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occasion, as a privilege, if we would win tliem from the perni- 
cious influences which are misleading and prejudicing their 
rainds against their best friends—those who have lived witli 
them and been brought up with them from infancy nntil tho 
present time, to let them see and know, that in the true and 
honest people of North Carolina, and not in the strangers who 
have recently come among them, they must look for and find 
their truest friends and best protectors. And this we can 
accomplish better tlian by words, by frowning down anci pun- 
ishing every form of lawless violence, of which they are the 
victims, as we would, if we ourselves w^ere the sufferers from it. 

Would this senate, would the people of the state have been 
quiet and calm, had it been known that more than fifty wdiite 
citizens of Alamance had been taken at midnight from their 
beds—made to get on their knees and pray for those who held 
them, mocking high heaven with a form of prayer—fastened 
by their hands or by their necks to some tree and scourged— 
each one of the disguised gang inflicting the decreed number 
of blows, until their vengeance was sated? Would senators 
sit quetly and unruffled in their places, while this array of 
wrongs upon persons of our own color was unfolded by the 
witnesses? And will senators be less just in the enforcement 
of law for the j^rotection of the weaker, than for the protection 
of their own, the stronger race ? 

Here wa.s then a mnltitude of crimes, and no punishment, 
no remedy for them. Personal security was constantly vio- 
lated, and life even taken, and yet the criminal escapes. It 
is not important, in this connection, to enquire why the 
remedy was not applied. One thing is quite apparent, great 
apathy pervaded the public mind in the locality where they 
occurred; and I will say for that portion of the state in which, 
until lately, from infancy up, I have had my home, the people 
would never, for an hour, have tolerated the outrages per- 
petrated in Alamance and Caswell. Such is not the character 
of North Carolina—such is not the reputation of her people, 
and those who have inflicted this stain upon her good name 
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are a bastard progeny, and not her true and legitimate oiF- 
spring". 

But so it was; crime was rampant and defiant from im- 
punity. Men are dragged from their houses, for any and for 
no imputed offences—scourged and murdered—and no aveng- 
ing arm is strong enough to protect. Th^e sheriff of the 
county i« commandant of a kian ; many leading members of 
the organization prominent citizens ; the arm of justice 
palsied ; the criminal escapes through his disguise in the 
darkness of night; no one recognizes the perpetrator of the 
deed and there seems no great disposition to find him out. 
You will remember, when one of our witnesses [Dr. Moore] 
was asked as to the identity of those who came to kill 
Shoffner, and whether he recognized any one of them, his 
answer was, " No, I did not want to know them, I didn't 
'' desire to mix myself np with any responsibilities for their 
"acts." There was litcle apparent inclination to bring 
offenders to justice. The county was in a condition of duress. 
Whether it was by a forcible uprising of the people or not, 
there was, in fact, a new usurping government setup in the 
county of Alamance. Your courts and your juries cUd not 
administer the law, whether from want of evidence or what- 
ever cause. They had become powerless. There Avas, how- 
ever, a judicial tribunal, erected within the limits of the 
county, embracing in its jurisdiction offences against the 
moral, as well as the civil law. Its sessions were in the 
shadows of the night, in the woods and in the field. It 
issued no citation, no notice of trial to the accused, and its 
judgments were pronounced, without witnesses and upon no 
other evidence than rumor. Its sentences were recorded and 
executed with a fatal, and unerring precision. Banded to- 
gether by an oath which made it the duty of every member, 
from whom the service should be required, to enforce its 
decrees, there was no escape from its obligations. 

When the witness, [Boyd] was asked, by one of the counsel 
for the prosecution, the question ;—"Did you solemnly swear 
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" that you would not reveal, even under oath in court, the 
" secrets of the order?" and the witness replied, " So I under- 
'' stood the oath," my friend seemed to regard the answer as 
conclusive proof that the witness was not worthy of credit. 

Let me tell him, however, that we are not left in doubt as to 
the meaning of the oath, as understood among those who took 
it, when we know from all the evidence that the behests of the 
klans were carried out to the letter, when even murder was re- 
quired, or any other forms of outrage. It may be, that if perjury 
is not among them, it is merely because of the want of evidence 
of the fact; and we do know that the obligation extended to the 
execution of decrees, involving the commission of murder, an 
offence of much higher grade. "When we have thus the practical 
construction put upon the sworn obligations of the order of 
the White Brotherhood; when we see the actual Avorkings of 
the system, it is a mere waste of words to dispute over the 
question how one, or another, or a third member of the order 
understood the oath and the obligations it imposed. It is 
proved, beyond all controversy, that, in consequence of these 
decrees, human life was sacrificed—the right of personal secu- 
rity, even in a man's own domicil, invaded and violated, and 
all the bulwarks of the law overthrown by their avenging 
fury. 

There was then another government setup in Alamance,— 
without responsibility for its acts,—unseen by day, but active 
and ef&cient at night,—shrouded in a disguise so impenetra- 
ble and efiectual, that its agents, like the wild beasts of the 
forest, disappear at daylight and are tracked only by the 
ravages they have committed. A new tribunal has usurped 
the functions of that established by law, and the rightful civil 
authority is paralyzed and powerless. 

I do not care, for the purposes of the argument, whether it 
was because the judge was inefficient or unfit for his place, or 
the solicitor incompetent for his official duties; whatever 
may have been the cause, the fact is clear and indisputable, that 
public justice was not administered in the courts established 
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l)y law. Wliat was the respondent to do ? Was tin's to go on 
and continue 'i Those who snflered, as they have told yon, 
were intimidated and afraid to complain. If they complained, 
tlicy dreaded another visitation of disguised men and greater 
-outrages to be put npon theai. What was to be done ? Must 
Alamance be leit thus without protection I Was no redress to 
be given, no security to be provided ? Was the respondent to 
sit quietly in his chamber, indifferent to passing events, and in- 
sensible to the cries of the injured, charged with the obligation, 
that rests upon all executive officers, to see the laws enforced, 
and sworn faithfully and firmly, to discharge a high oiiicial trust 
to the country and to heaven ? Was not the govenior called 
upon to give protection ? Would he liave been excused for 
withholding it? You have heard evidence of the appeals 
made to him—you have heard his proclamations read. He 
finds himself compelled to use an extreme remedy—conferred 
upon him however by law—and for this he now stands ar- 
raigned before tliis court, and you, senators, his judges, are 
required to punish him by doing so, by expulsion from office, 

AVhen the respondent did at last put forth the power, and 
declared the county of Alamance in a state of insurrection 
he did so, as the proclamation shows, with a lingering hope, 
that the necessity of arming and sendino- a military force there 
might be arrested, and ]>€aceful agencies be sufficient for his 
purpose. The language he employ-s in that proclamation, is 
that of strong and earnest apjDcal •: 

'' I have issued proclamation after prox-lamation to the people 
^' of the state, warning offenders and wicked or misguided viola- 
" tors of the law, to cease their evil deeds, and, by leading 
" better lives, propitiate those whose duty it is to enforce the 
" law. I have invoked public opinion to aid me in repressing 
" these outrages, and in preserving peace and order. I have 
'^' waited to see if the people of Alamance would assemble in 
" public meeting, and express their condemnation of such con- 
'^' duct by a portion of the citizens of the county, but I have 
■^^ waited in vain. Xo meeting of the kind has been held. X<? 
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^' expression of disapproval even of such conduct by the great 
"body af the citizens has reached this department; but on the 
"contrayyit is believed, that the lives of citizens who have 
^' reported these crimes to the executive have been thereby 
" endangered; and it is further believe<:l that many of the citi- 
'' zens of the county ai'e so terrified that they dare not complain 
" or attempt the arre&t of criminals in their midst." 

Was it a crime to is&ue the proclamation ? Will the court 
so adjudge under all the circumstances attending the act ? A 
crime, to use a power granted by law,—to accomplish the 
very objects for which it w^as given 1 

But, urges one of the counsel on the other side, I regret he is 
not now in his seat, [Mr. Graham,] " the iss-uing of the procla- 
^" mation is all that the act authorizes to be done, and the res- 
" pondent has no riglit, under its provisions,, to exercise a power 
*-' or employ a force, which coukl not have been used before.-' 
If this remark had liot come from tlte able and distinguished 
gentleman^ whose sincerity and_ earnestness in naaking it I am 
not permitted to €|uestion, I should pass it by without comment 
or reply. It seems strange indeed that such an argument should 
be addressed to. the consideration of well-instyueted legal minds. 
"What, issue the proclamation of insurrection and take no further 
step ! Emit a paper bullet and expect to seattei' the iranks of the 
enemy with sueM a missile I "^^^hy, it reminds nie of the plan 
of attack by emicussion, so happily alluded to o-n the impeach- 
ment trial of Andrew Johnson, a plan of attack conceived and 
executed, hj one of the managers in that case, danng the late 
civil war, upon one of the forts in this state. He proposed t& 
destroy the fort with its garrison, by exploding a lairge quantity 
of gunpowder near its outer walls. The explosion took place 
and when the military chieftain, whose genius had' co>Bitrived 
this novel method of assault, as the smoke was lifted up, looked 
for evidence of the destructive effects of his artificial tornado in 
shattered walls and scattered lifeless bodies, there before him 
stood unharmed the stony battlements of Fort Fisher, ready to 
meet another assault.    And really to issue a proclamation and 
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expect, without further action on it, to accomplish any practical 
result, is to give a meaning to the act, as idle as the plan of 
blowing up the fort. And the respondent would have cut quite 
as reputable a figure had he rested content with its simple pro- 
mulgation 1 The argument, however, is pressed and it is said 
that it was obviously the intention of the general assembly 
not to supercede, but enforce the civil authority, inasmuch as 
the next section provides for the removal of indictments to 
some other county for trial. A slight examination of tlie words 
of the statute will suffice to correct this error. 

It gives him power to declare the state of insurrection and 
then " to call into active service the militia of the state to such 
" an extent as may he necessary to suppress such insurrec- 
"■' tionJ' Have these words no meaning ? Was not the issuing 
the proclamation the fact precedent to the calling out the mili- 
tia to act in repressing violence ? While it is true the statute 
uses the word " insurrection," it most obviously employs the 
term to describe, and applies it to, that condition of affairs, 
in which " the civil authorities in any county are unable to 
"protect its citizens in the enjoyment of life and property,"— 
that paralysis of the judicial power, which is attended with all 
the evils of a physical and forcible uprising of tlie people in in- 
su7Tection. 

Civil government, and the administration of the criminal 
law, in its ordinary and proper forms, were trul}- and practically 
suspended ; whether because of an armed force overawing and 
deterring the courts from the exercise of their functions, or of 
those more deadly midnight agencies that operated in secret, it 
was the same to the victim who suffered. 

And now let us consider what followed the proclamation 
and whether any necessity existed for ulterior measures. For 
several months thereafter, there was no substantial change. 
Stephens, a state senator, fell by the hand of assassins, at mid- 
day of the 21st of May, in the court house of the county of 
Caswell, before the insurrection had been there declared. Ee- 
newed outrages were perpetrated in both Qounties.   But if non§ 
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liad occurred, tlio illegal organizations, from which the}^ pro- 
ceeded, still existed, with all their former capacities for mischief. 
The same disguised bands are there, in full activity and force. 
The lion lay crouching in his lair, ready at any moment to 
spring npon his unsuspecting prey. The remedy was not com- 
plete. The temporary cessation of crime does not necessarily 
imply the eradication oi the agencies by which it has been 
eommitted. There was the association of the " "White Brother- 
hood"—spread over the entire territory of Alamance—still 
held together by fearful and impious oaths—still meeting at 
m<y\it—still renderino- their illeo;al decrees airainst the liberty 
and life of others—restrained it may be for the moment—and 
destroyed and broken up only, as all the testimony discloses, 
when the military force was sent there in July. 

And what was the result of the entry of the militia under 
Ivirk into Alamance ? You may discuss the propriety and 
legality of the movement, and the question may be asked, as it 
has been by the prosecution, over and again, how could the 
military accomplish what the civil authorit}^ could not—what 
better facilities did it possess to ferret out and trace crime to its 
source, and vindicate, by penalties, the violated law ? The 
answer is furnished by the simple statement of fact, that from 
the time when Kirk went to Alamance, these illegal organiza- 
tions did cease to exist and we have no more of their fruits. 
Whether the instruments employed were legal and proper or 
not,—whether the manner in which they were nsed is to be 
excused or condemned, the indisputable fact still remains, that 
the object was successfully accomplished, and the career of 
wrong and violence arrested and ended. 

And here let me say, I have not a Avord of apology for the 
military outrages upon the people of Alamance and Caswell, as 
I have none for those wdiich were perpetrated before the 
coming of the troops. I have no extenuation for either, and 
yet was not the result cheaply purchased, even with the attend- 
ing military excesses, which  broke  up  and dispersed  these 
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secret ori!;anizations and restored to those counties the quiet and 
security they so much needed ? 

The troops, by their presence, seem to have formed a nucleus 
to -svhich the timid, trembling victim could go with assurances 
of safety and protection. The vigorous and energetic measures 
adopted developed the existence and purposes of the conspiracy, 
the number of its members and its territorial extent. Men began 
at once to separate themselves from the organization when arrests 
were made, and to make disclosures concerning it, and thus 
M'as put in operation a train of means, which, ^\dlile no one has 
been punished for past crime, have resulted in breaking up and 
dispersing these lawless bands and putting an end to their out- 
rages—in concentrating upon them a universal popular odium, 
and in an effectual though tardy vindication of violated la^vs. 
"\Yere not these valuable results ? 

Here we find bodies of men bound by ties so strong that 
human life was the forfeit which disobedience incurred. Of 
the force of the obligation, as felt by its members, we have a 
striking exhibition in the evidence of Patten, who, according 
to his own account of his treatment, suffered himself to be 
hung up by the neck until he fainted and was almost in the 
very throes of death before he would disclose his connexion 
with the order, or that he liad any knowledge Avhatever of it. 
lie denied it, and persisted in his denial up to the very moment, 
when, apparently, lie was about to pass from this world to the 
solemn accountabilities of another. And shall we be told that 
organizations, cemented hj ties so strong that death seems 
scarcely able to relax them, can be broken up by the i-egular and 
peaceful remedies of the law, and that no other were required? 

I do not forget that one of the witnesses (Long,) who was 
chief and commandant of all the camps in Alamance, has testi- 
fied to an attempt to disband and break them up in the month 
of May or June, 1SG9. But it is little less than idle mockei'v 
to tell us they were then dissolved, in the presence of abundant 
proof that the series of outrages committed after that date and 
up to the  enactment of the  Slioflher law, in  number and 
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atrocit}^ far exceeds all that had been done before. The organ- 
izations did not cease to exist, and whether the witness separated 
himself from them or not, the same fatal decrees continued to 
be rendered and executed afterwards as before. 

I will not weary the patience of the senate with a minute 
I'ecital of the variotis acts of violence and wrong which have 
been developed in evidence on the examination of the wit- 
nesses. I have them in my hands, in tabulated form, from 
which it appears that twenty white men have been in some 
way maltreated and abused—most of them by whipping upon 
the bare back—an indignity at which the spirit oi a man revolts 
as the last to be endured;-—and that a similar and often worse 
punishment has been visited upon forty or more colored men. 
Among them, more atrocious and horrible in its conception 
than even the murder of Outlaw, was the attempted assassina- 
tion of the member ot this body, who intrcKluced and secured 
the passage of the act since associated with his name. In the 
still hours of the night, professing to have come from a distant 
place, a body of armed men are on their way to his house, 
bearing in their hands the decree which dooms him to death^ 
and, in its ©wn expressive language, directs those charged with 
its execution, " to suspend Shoffner's habeas cmyiis" and " to 
box up and send his lifeless body to Holden." They are 
arrested on the way by information of his absence, and return 
with their fatal mission unfulfilled. 

And by what act was the terrible penalty incurred ? It was 
for exercising within these walls, the right of a member,—for 
nothing more. A peaceful, quiet and popular nian, as he is 
proved to be, sent here as are other senators, by the suffrages 
of the voters of his district,—for an official act approved by 
large majorities in both branches of the general assembly, is 
sentenced to die ! And yet so free and independent are your 
deliberations under the constitution that no representative can 
be called to account or held responsible criminally or civilly, 
for acts done or words spoken by him as such, except to the 
body of which he is a member. 
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Senators, pause and consider this meditated murder and the 
vetined cruelty oi its details—a deed which, If executed, would 
most probably have consigned husband and wife to one com- 
mon grave, and then ask yourselves, was all this to be toler- 
ated—was nothing to be done to prevent such acts ? Which of 
you, returning from your official labors here to the bosom ot 
your lamily, if obnoxious to the members of these secret 
societies, would for one moment be safe after night fall, even 
at yo.ir own homes? True it is, your home is your ''castle," 
you may take life in defending it against lawless invasion— 
neither king in England nor other officer here may enter its 
portals against your will except vrith process in his hands,— 
but what do tiiese avail—what are any legal safeguards worth—- 
when men without law, witliout precept, without authority are 
found desperate and determined enough to break through all 
obligation, human and divine, and murder the innocent and 
unoffending ? 

And look for a single moment at the inexcusable wickedness 
of Outlav.-'s hanging, and how little he merited his fate. A 
witness [Albright] has told you that the negroes, exasperated 
at their treatment, and bent on revenge, at one of the meetings, 
deliberated upon a plan of retaliation by burning barns, a sys- 
tem which determined and carried out by those angry and 
misguided negroes, would have wrapped Alamance from one 
end of it to the other in flames, and brought upon its people 
all the horrors of internieine war. Outlaw was present at the 
meeting, resisted with all his influence the iniquitous sugges- 
tion saying to those assembled : " Eesort to no such measure ; 
'' trust to the law ; it is your only safety, your only defence." 
His appeals were not in vain, his counsels not unheeded. 
And now what is Outlaw's reward, after he has done thus 
much for the public good and the peace of society ? He is 
himself dragged from home and hanged at the court house of 
the county, and no arm is uplifted to rescue him, no voice 
pleads tor his release ! 

These things, senators, ought not to be and must not be. 
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The good name and lionor of the state forbid. Let these col- 
ored people feel and know, that though the lite of their leader 
was thns lawlessly taken, his words are and shall be true—the 
law shall be their protection and defence under all circum- 
stances. Let theiTi see that you will not strike down the ann 
that was interposed, in the hour of trial, for their defence and 
securitj. 

It is not ai2 excuse that men thus maltreated were charged 
with stealing, adultery, bigamy or other numerous offences over 
which jurisdiction was assumed. If they were guilty of crime^ 
the law provides a mode of trial and adequate penalties. Many 
of the charges if true were susceptible of easy proof. The same 
evidence auid no more should be recp.iired to convict before a 
legal, which is sufficient for an illegal tribunal. The violence 
and wrong done were not less criminal because the persons 
suffering had themselves committed an offence, still less if only 
charged with it. It is for the poor and the criminal even, that 
the law is specially needed. The strong may be able to take 
care of themselves without its aid. They may successfully 
repel assaults upon their persons and property. Let these men 
who then submitted unresisting, willing to bear upon their 
bodies the marks of the lash, rather than resort to violence in 
return, witness in the result of a trial they so intently watch 
and to which the whole country is looking, that this court vrill 
be just to all—^protect alike the lowest and highest in the pos- 
session of every personal right—and be true and faithful to their 
trusts. 

But Caswell is next the scene of operations, and if the argu- 
ment of the defence is successful in regard to the other, it will 
not be difficult to apply it to this count}'. What then are the 
facts of the case in regard to Caswell ? 

Two, if not more, murders were comnrltted in the county 
before troops were sent there—one of them under circumstan- 
ces so extraordinary and mysterious that we look in vain in 
the annals of romance for its parallel. 

In the niidst of hundreds of people, met for public political de- 
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bate at the court house in open chi}^, a man wlio had l>een, and I 
tliink still was, a meniber of the senate, suddenly disappears 
from public view, and after all search has proved fruitless, is 
found next morning in one ot the rooms of the conrt house, 
stabbed, strangled and dead. It seems impossible that such a 
deed should be undetected and its authors imdiscovered, and 
yet, from that day to tliis, there has been no sufficient evidence 
of either. I shall charge it npon no one until there be proof 
pointing to the guilty criminal. I knov/ and can say oidy this : 
Stevens had become very obnoxious to the people of his county. 
He was believed by many to have instigated or enconraged the 
colored people to commit outrages upon the property of white 
people, and was odious to them in consequence. He v;as 
present at the meeting takiog notes of what the speakers said, 
and attention was drav/n to him. He left, and soon after fell 
by the hand of an assassin. Who gave the fatal stroke, what 
hand di-ew and tightened the cord aronnd his neck that stiiied 
his cries for help and mercy is 1-mown only to the murderer 
and to that God before whom he and his victim must both 
hereafter stand. 

For this and other crimes unredressed the respondent deemed 
it his duty to pursue in Caswell the coui'se he had adopted in 
Alamance, and similar results seem to have followed. Crime 
ceased to be committed with impunity after Kirk and his men 
arrived there. True there were federal troops at Yanceyville 
already, but they were there to aid in the enforcement of civil 
process when called npon, not to Imnt np and arrest offenders. 
They were not requii'ed for the former, for there was no open 
resistance to overcome. 

The soldiers under Ivirk, with all their lawless and violent 
conduct, for which I repeat I have no apology or cxcnse to 
make, have, nevei'theless, it will be admitted, accomplished 
one good and wholesome result, and the condition of things no 
longer exists which preceded their coming. 

I omitted at the proper tini.e,  and senators will  excuse me 
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now for referring to some fiirthor evidence of the respondent'^s 
desire tor a peacetnl solution of difRculties. 

Yon will remember, when the nse of military measures had 
been determined on, nndcr the advice of others, and in accord 
with his own disposition, the respondent commissioned a lead- 
ing and influential conservative of Orange, an adjoining county, 
to adjust, by peaceful means, the disorders there prevailing and 
to restore peace and qniet to the people. 

Dr. Pride Jones, when entering upon the duties of his com- 
mission, apprehending the conserpiences of a policy of cc' 
ercion, it applied to his own county, writes back in reply, " The 
Ivuklux cannot be put down vv'ithont bloodshed." jSTotwith- 
standing this menace of armed resistance, presented in the 
state of public affairs, and made known to the respondent, he 
still hopes for a favorable issue from peaceful agencies, and says 
to Dr. Jones, "■ You have authority to promise immunity to all 
'■ who will separate themselves from these organizations and be 
" at peace hereafter. I cannot pardon before a conviction and 
■" sentence. The solicitor may en.er a 7iol. fros. or he may pray 
"judgment. I can interfere, and will interfere, in the latter 
" L-ase, when in good fixitli, men separate themselves from the 
" organizations." I quote from memory and snbstantially his 
language. 

In like manner Mr. Hamsey was commissioned to act, and 
with similar powers, in the connty of Chatham, as was also Mr. 
Donaho in the county of Caswell. These instrumentalities, 
like his appeals to public sentiment, proved nnavailing and 
fruitless of I'esnlt. And now what is his crime ? Wherein has 
he so grievously ofiended ? In VIQ^N of all the facts, has his 
conduct been so flagitious: is he tliat dark, guilty culprit, in 
the light of which he is exliibited h^ the managers to the gaze 
of an astonished and indignant people ? Has full justice been 
done to the respondent and his motives in this prosecution ? 
Is he the wicked, desperate man, represented by learned co^ni- 
sel, whose sole purpose, throughout his whole conduct, has 
been to overthrow your and our liberties and those civil institu- 
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tioiis Avliieli secure theiu, in order to erect upon tlieir ruins a 
party supremacy ? Can you find no excuse, no extenuation, 
for wliat lias been done ? Must he be personally degrade andd, 
the stigma put upon him and his children of faithlessness and 
corruption in the discharge of high official trusts, when the 
evidence shows his motive from the beginning to have been to 
vindicate the supreme authority of law, and to interpose, by 
rigorous and forcible measures only in order to the effectual 
suppression of crime ? 

But there is another aspect of the case, whieli remains to be 
considered, and that is, the agency employed^ the character and 
quality of the military force used by him, to accomplish the 
object. It is charged that the instrumentality used was not 
waj-ranted by law; that he has called to his aid a band oi 
foreign mercenaries, if the term may be applied to them; and 
that, instead of drawing from the regular military organization 
of the state, he imported from Tennessee, and commissioned 
as commander, a violent, unscrupulous and desperate man, and 
organized an army of his own, for the accomplishment of his 
ends. 

To all this I reply at once—the governor has autJwrity hy 
laio to receive volunteer troops for any and all the purposes for 
which the militia may be used. Such a force, wheji raised 
and accepted, is indeed a part of the militia. The act to or- 
ganize the militia of the state, ratified August 10th, 1S6S, sec- 
tion S, contains these words : 

" The governor is hereby autliorized to accept and organize 
' regiments of volunteer infantiy, not exceeding six, the same 
'' to be apportioned as nearly as possible tlirougli the state, for 
" which purpose the state shall be divided into three divisions, 
" which divisions shall constitute a major general's department. 
" If in the discretion of the governor, it shall be deemed advis- 
" able, he ma}^ also accept and organize volunteer battalions of 
" cavalry, not to exceed three, and one volunteer battery of 
" artillery, the same to be equally divided among tlic divisions 
" named in this section." 
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Here, then, is express authority given the respondent to accept 
regiments ot vohmteer intantrj to a nnmber exceeding those 
received into service. He possesses, under the law and within 
its limits, equal right to accept a volunteer foi'ce, that he has to 
call out and nse the " detailed militia." Which kind of mili- 
tary force was most suitable to he employed in the repression 
of violence, is necessarily left to his own sound-judgment; and 
if, in the exercise of his discretion, he believed the former most 
available and best adapted to the end, it was alike his right and 
duty to use it. The men constituting this force, when accepted 
and mustered into service, became and are as truly "militia," 
in the proper legal sense of the term, as those conscripted un- 
der the act between tjie ages of twenty and forty years. The 
clause in the constitution, to which we have been referred, and 
which cle3lares of what persons the militia shall consist, applies 
obviously to that coerced^ involuntary service, which is imposed 
as a duty upon a certain class of the population. It is necessary 
thei"e should be limitations upon the body of men, from whom 
the service is to be exacted, and these liuiitations are founded 
upon age and presumed physical ability. These limitations do 
not apply, and are not intended to apply, topersons who voZ^ni- 
teer and are 'to'dling to serve, though not within the constitu- 
tional age ]ior the obligations of the constitutional provision. 
There never was an instance, so far as I know, in, which a 
volunteer was rejected, on such grounds, when he was physi- 
cally and otherwise competent to perform the duty required ; 
and tljerefore, we insist, whether the troops, enlisted under 
Kirk, were within or without the constitutional age, whether 
they were, as some one describes them, the rough boys oi' the 
'•' mountains" or the more polished people of the interior of the 
state, wherever they may have come from,—when accepted by 
the respondent, the.y became and were part of the militia and 
could be used for any legitimate and proper service for which 
any other class of the militia could be used. 

It is charged further that officers must be citizens and white 
and colored men cannot be enrolled and associated in the same 
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organizations, and in these respects the respondent has wih\illy 
disregarded the re(piirements of Liw. 

This charge, also, we submit, is founded on a total misap- 
prehension of the act.    The provisions is tliis : 

"All officers and enrolled men in the militia shall take and 
" subscribe the oath required of officers by the constitution of 
"the state of North Carolina."    And again the act declares : 

" The white and colored men in the militia shall be enrolled 
" in seperate and distinct companies, and shall never he com- 
^''jfellecl to serve in the same comixvnies^'' 

This section, last quoted, relating to enrolment in com- 
panies, plainly refers to coerced and conscr'ipted companies 
only. It says that persons of the two races " shall never be 
comjyellecJ to serve in the same companies." • Their voluntary 
association in a single company is no where prohibited ; and 
if, in any one ot these companies, there was, as alleged, an 
intermixing of white and colored men, (and the testimonv of 
the adjutant general of the employment of the colored men as 
teamsters, cooks, and in other menial offices, tends strongly to 
disprove it,) if this intermixing did exist, it is not in contra- 
vention ot law, nor is the respondent, had the fact been 
brought to his notice, criminally responsible for permitting it. 
And there is sufficient reason for the distinction, in this re- 
gard, between coerced rmd volunteer m'd'dta. In the one case 
it is a man's own choice to become a soldier and, if he pleases, 
to associate himself with those of another color; and he can- 
not rightfully complain of his own free and voluntary act. It 
is quite a different thing to enforce and compel an association, 
which disregards the instincts of race and the prejudices of 
caste and color. It is only where men are coerced into mili- 
tary organizations and enrolled under the lato, that the races 
are required to be formed into separate companies. 

It is further urged that officers of the militia must not only 
be citizens but voters, and as a twelve months residence is 
necessary to this, the appointment of officers was illegal. 

In support of this assertion the 11th section of the act is relied 
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on, the words of which are :—" No man shall be an officer or 
" private in the detailed militia, unless he be an elector 
"of the state and first take and subscribe the constitu- 
" tional oath of office." Mark the words, " m the cJetail- 
" ed militiar The act intends to mpose limitations in 
forming the " detailed militia," providing restrictions both 
upon officers and men of the " detailed^'' as distinguished 
from other kinds of militia, authorized under the preceding 
sections. It has no application to the volunteer militia pro- 
vided for in the eighth section of the act. In the formation 
of this latter force, as none were deemed necessary, so none 
are prescribed for either officer or private, who are to con- 
stitute it. 

We come now^to consider the question whether the troops 
employed by respondent were, under the law, p7'operly formed 
and officered. 

These companies and the regiment they composed, were 
duly organized and accepted, and their officers appointed and 
commissioned, according to law. It was not necessary that 
an officer of the volunteer militia, as this was, by whatever 
name called for the sake of distinction, should be a Gitizen, 
still less an elector, when the commission issues to him. It is 
supposed the volunteers have discretion and will judiciously 
exercise it, in the selection of those who are to command 
them, and therefore the statuatory restrictions are not extended 
to them, which apply to other militia. Even these, however, 
are required to take the oath of office and swear to support the 
constitution of the state, and this oath is proved to have been 
administered to every one, officer and private, of the entire 
command. 

The volunteer organization seems thus to have been formed 
and brought into service in strict conformity to the require- 
ments of law; and, if it be otherwise, the respondent does not 
incur the penalty of impeachment for an honest mistake of 
the extent of his powers. If the court shall be of opinion, 
that the raiBing of this military force was unwarranted hj 
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law, find that it was not the militia meant in the Shoffner act, 
still it does not follow, in the absence of evidence of a corrupt 
purpose, that the respondent shall, for his errors only, be 
degraded from office. 

Who was the master spirit and commander of the expedi- 
tion w^hioh moved forward into Alamance and Caswell ? Of 
George W. Kirk, senators, I know little or nothing beyond 
the disclosures of the trial. But I do know he has brought 
before the court testimonials of character I was not prepared 
to hear, after the severe invectives of the public press and the 
unsparing denunciations of my friend, sitting before me 
[Judge Merrimon.] Let us appeal to the evidence and see 
how he stands before the court. 

Mr. Turner testifies that Kirk treated him courteously ; 
offered him his hand, which he declined to take ; and, when he 
spoke of the bucket of water thrown upon him, though I 
did not think he answered as promptly as he ought to have 
done, Mr. Turner did finally reply to my question, in sub- 
stance, that Kirk did disapprove of it. This w^as the infer- 
ence he had to draw from the fact that men w^ere placed in 
his room to prevent a repetition of the indignity. 

Judge Kerr testified, with great earnestness and feeling, to a 
conversation with Kirk, in which Kirk said to him, " 1 ask 
'" you to do me justice if my name is ever brought up ;" and 
his prompt response was, " I will do it, sir," and added Judge 
Kerr, speaking to us, "I am going to do him the justice here 
"• to-day to say, that he always treated me with courtesy ; ex- 
'• cept as I was included in the general denunciatory language 
" addressed to the prisoners, his conduct towards me was 
" courteous and becoming and I have nothing to comjjlain of 
" Iiim. 

It is further in proof, that, when the storm of war was over 
and devastation and pillage were rife in the land—when the 
victorious armies of the United States were passing ove^ our 
impoverished and desolate country on their return home, the 
leading and prominent citizens of the town of AsheviUe, until 
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late tlie residence of my friend, [Mr. Merrimon,] united iu a 
^vritten application to General Stoncman, to put Kirk in charge 
of the place to protect it from ontrage and plunder, nsing this 
strong and emphatic language, "We have been taught to hate 
'■' him. hut now know to appreciate and love him." I do not 
know that my friend was among the number ot those who pat 
their names to the petition, but as he then resided in Asheville 
and certainly belongs to its class of '•'"proininent meni^^ the 
expression of the witness will take him in. 

Mr. MERRIMON.    ISoto voce.-]    ]N"o, I wasn't. 
Mr. SMITH [resuming]. However this may be, and of 

course I accept the disclaimer, the witness did swear to the 
fact that leading and jjroriiinent citizens—when a man of nerve 
and courage was wanted to shield the town from pillage and 
violence—v»dien, as the interrogatories upon the cross-examina- 
tion seemed to imply, the storm was gathering and about to 
pour its fire and thunderbolts upon the heads of that people— 
at this moment of peril and alarm—did ask of the commanding 
general the appointment of George W. Kirk to take charge of 
their town and give it protection. 

Is it strange that the respondent should select a man, thus 
endorsed, to put in command of a force intended to protect 
the people of Alamance and Caswell from violence and out- 
rage ? 

But, senators, we hold the respondent not to be responsible 
for acts committed by military subordinates, unless directed or 
approved, provided only he exercise ^ordinary care andpru' 
dence in their selection. The position of commander of such 
an expedition was not to be desired by any one. It recpiired a 
man of true courage and nerve, associated with great prudence 
and moderation—of ability and energy coupled with sound 
judgment and a humane temper—qualities so rarefy found in 
unison—that I should not have knoAvn where to look for the 
man possessed of them, and fitted to conduct the enterprise to 
a prosperous termination. The respondent has selected Cob 
Kirkj who, if not residing in the state, in the past had exhib- 
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itcd in an eminent degree some of tlie qualities so desirable in 
sncli a commander. And whatever may be said abont Iris 
:iitness for the work, whatever of jnst reprolxation may liavc 
been merited by the mmeeessary arrest and harsh and violent 
treatment of prisoners, many of them most exemplary and good 
nien, it is nevertheless certain that his operations did eifectually 
and finally break up those numerous klans from wliich all the 
mischief proceeded. 

In resmrd to his general character and conduct, while wit- 
nesses have testified to his reputation as a desperate and bad 
man, others, apparently respectable and credible, who have 
been with him and under him, and had opportunities to know, 
.have assured ns of tlie utter falsity of the report. Col. Kirk 
has been j)i'Oved by men who served in his command during 
the late civil war, to have been brave in battle and gentle in 
peace, or in the forcible language cf one of them, " a thunder- 
bolt in war, and humane and kind to prisoners," Courage in 
battle is usually associated with gentleness to the captive, and 
these are the attributes ascribed by the witnesses to Col. Kirk. 
True it was, his reputation is different among those of us who 
vrere identified witli and stood faithfully by the " lost cause " 
until its banners were forever furled upon the field of Appoma- 
tox. But, senators, vre are one people novr, and our charities 
must be as broad as the territory of the nation. We must for- 
get the passions and prejudices wdiich the long contest engen- 
dered, and do justice to the patriotism of those "who es^DOused 
the side of the Union as we expect them to do justice to ours. 
I speake only of what v^fitnesses here testified, knowing nothing, 
and having a right to know and tell nothing outside of the tes- 
tinion.y in the cause. IVitnesses in regard to the conduct of 
Col. Kirk in Caswell contradict many of the reports circulated 
to his injury, and in executing his most difficult and delicate 
task, he seems, with a single exception, to have acted with 
13rndence and discretion. And vdiat are the facts of this excep- 
tion ? 

It was proved by several of Kirk's prisoners, that, on one 
.156"^ 
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occasion infonnation was bronglit tlia.t be v/as about to bo 
attacked b}- an armed party from Danville, and that be de- 
clared with great vebemence of manner, if be was attacked be 
would kill all bis prisoners and destroy the town of Yancey- 
viile, with the women and cbildren in it. 

It is very apparent tbis was merely a tlireat, uttered in a 
moment of intemperate excitement and intended to intimidate. 
He made no attempt, no demonstration of a serious purpose, 
to execute tlie wicked tiireat. It was inade obviously for no 
.otber object than to over-awe and prevent an uprising among 
the pi'isoners. No other fair construction can be put upon bis 
words, for a moment afterwards, v/hon Judge Kerr remonstra- 
ted with him and asked " why put us to death, we are your 
prisoners ?" the ready answer is returned, " If you will 
'" promise to be quiet, there shall not a liair of your head be 
" touched ; if you will promise me you will do nothing, I shall 
" not have you hurt." 

The language is that of a passionate man, uttered in a, 
moment of great excitement, when he v.'as expecting to engage 
immediately a hostile force, and w^anted no impediment in his 
rear. And the moment the assariince required was given by 
Judge Kerr, the prisoners retired to a room, where they were 
as safe in the midst of bayonets as wh.en they testified in this 
capitol. Will senators convict and condemn respondent because 
of a threat made by Kirk, not executed nor attem.pted to be, 
,and from which, in calmer moments, as the whole of his con- 
duct shows, his heart revolted 1 Y\^li,at crime then has respon- 
dent committed ? 

Will 3^ou tell me that Burgen hung men up by the neck 2 
Will you tell me that he extorted coniessions from his prison- 
>ers ? Will yo.u tell me that he levied black-mail upon them, 
.seizing their persons and letting them go at liberty only for ^ 
pecuniary price 1 lie ought to have been shot by some of 
them for his cruel and wicked acts. I have not a word o| 
apology for :this or any similar conduct. But, senators, when 

■vou refuse to permit us to show that the governor attempted 
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to an est and punish liira for levying black-mail and for other 
crimes, I beg you not to remember in judgment against him 
that which you would not permit us to explain. You allowed 
us no opportunity to show what he did do. Your ruling ^vas 
tliat all this was an after-thought and therefore inadmissible in 
evidence. I do not complain that you have excluded tlie evi- 
dence, but the respondent could justly complain, if, when you 
have thus closed his mouth, you should bring up the conduct 
of Burgen to condemn him. 

But we insist that Governor Ilolden never sanctioned a 
single act of outrage on the part of these subordinate officers. 

You will remember, senators, that when Kirk was dis- 
patched to the scene of military operations, about the 20th or 
22d of July, if I recollect the time aright, there was a general 
order issued, containing instructions as to his conduct, and 
therein he was expressly directed and enjoined to arrest sus- 
pected persons only, and, at the same time, to afford ample 
protection to the hves and property of the people. These are 
the instructions for which the governor is responsible, and 
not for their disobedience. He is not chargeable for acts of 
officers done in disregard of his directions; for such they and 
they alone are accountable at the bar of public justice. If 
Burgen perpetrated the excesses and enormities imputed to 
him—and the evidence is quite positive that he did perpetrate 
them—then arraign and try him for crimes as you would any 
other offender; for, to the extent that he wilfully exceedecl 
his rightful authority and depaited from-the line ©f prescribed 
dutj, he is criminal, unprotected by his commission and liable 
for his acts. It would be a monstrous doctrine, alike unsus- 
tained by reason or authority in law, to hold the supreme 
executive officer of a state chargeable personally with the 
misconduct of all those whom he appoints and commissions 
to perform public trusts. He is required to select such per- 
sons as he may deem suitable for public office, and then upon 
them and them alone devolve all the responsibilities of the 
znanner in which its duties are discharged.   Nor is the rule 
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less applicable to the acts of military officers outside of the 
restraints imposed by the order of their superior, which, under 
the general law, is to them a special law for their guidance 
and control. 

The prosecution has produced in evidence to affect the re- 
spondent (and I must express my regret that it was done) 
harsh and violent paragraphs from a political paper opposed 
to him, and seeks thereby to charge him with knowledge of 
Vv'hat vv^as transpiring, and of tvie gross outrages, mentioned 
and commented on therein, and invokes the condemnation of 
this court in that he did not interpose to prevent them. 

But the statements in that paper ai-e in many particulars 
quite unlike the facts as they come out in evidence on this 
trial, and we have, in these discrepancies, a forcible illustration 
of the truth, that we are not to look for a calm and un- 
prejudiced narrative in the teeming columns of an excited 
jiartisan press and especially during an animated political 
camnai£>-n. I call attention, for a moment, to one of the cases 
so greatly misrepresented. 

On August 3d, 1870, the respondent addressed to Colonel 
jvirk a letter, from which I \wHl read only so much as presents 
the point now before us.    He says : 

" It is reported that Lieut. Col, Burgen, put a rope around 
'• the neck of Y/illiam Patton, one of the prisoners, to force him 
'• to confess. Evidence obtained in this way is worthless. All 
'' prisoners, no matter how guilty they may he supposed to he^ 
" sJiould Ije treated humanely. From my knowledge of your 
'° character, I am sure it is only necessary to call your attention 
'• to this matter." 

This was the langnage of the respondent's letter of instruc- 
tions to the commaiiding ofBcer of the regiment in which Bur- 
gen held a subordinate x^osition, when intelligence of the hang- 
ing of Patton reached his ears ; and it appears from the testi- 
mony of Col. Clarke, who communicated the information to 
the governor, that notwithstanding the publication in news- 
papers, and notwithstanding the evidence given here, that Pat- 



TRIAL   OF   WILLI.VJI   W.   IIOLDEIT, 2-1:19 

ton liimself voluntarily sought out Col. Clarke and gave Lini a 
very difierent narrative of the manner of his treatment by Bur- 
gen. His statement then was that while it was true the rope 
was put around his neck, it was not done to punish him—that 
he did not so understand and it did not hurt him. This was 
substantially his account of the nratter, and this vras at once 
communicated to the respondent. And M'hen the governor 
learned thus much, he hastened, in the letter from which I have 
quoted, to express his disapproval of the act, and to say that all 
prisoners must be treated Vvitli humanity and that no coercion 
must be resorted to for the pnrpose of eliciting evidence, not 
only because it was wrong in itself, but because evidence ex- 
torted by duress or menace was wholly inadmissible in conrt. 
In this connection I read an extract from a general order of 
July 13th, issned to Col. Kirk, through the adjutant general's 
office, in which it is said : 

" He Vvill take the necessary steps to preserve order, and to 
'■' give the best protection to life and property," 

Yi'e maintain, then, Mr. Chief Justice and Senators, that all 
which can be legally demanded of the governor is :—that he 
select suitable and competent officers,—that he prescribe neces- 
sary rules and instructions for their goverment and guidance— 
and that he interpose, when advised of misconduct, for the pro- 
tection of the injured and the redress of their wrongs. Y/hen 
the respondent has taken all reasonable precautions, and issued 
general directions, as in this case, he ought not to be charged, 
by a fair minded body of triers, with responsibility for those 
acts of disobedience and lawlessness, which he disapproved and 
condemned, on the part of that atrocious and guilty man, wh.o 
seems to have lost sight of the real objects of the military move- 
ment and to have made it subservient to the 23romptings of his 
own depraved appetite and avarice. xVs I have before said 
there is no palliation or apology for the conduct of Burgen, and 
it is a matter of regret that he has escaped the penalty due for 
his crimes. 

But when this man violates the lavrs of the country and the 
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commands of the governor, addressed to liis superior ofBeei-j— 
and when the governor promptly interferes, as soon as informed 
of his misconduct, to prevent its recurrence, I do protest, in the 
name of common justice, against a doctrine which imposes on 
respondent that high degree of responsibility for the acts oi 
subordinates necessary to his conviction. 

It v»'ould be very extraordinaryif the president of the United 
States had been personally charged with every illegal act com- 
committed by the infinite number of his officers, military and 
civil, scattered over the southern states, during the late civil 
commotion; as, tor instance, the hanging of Daniel Bright in 
the county of Pasquotank, for no other ofi'ense than that he be- 
longed to a military force, raised under the laws of this state 
and commissioned by its governor. 

It is U]3on the authors of outrages like these, and those who^ 
having power, sanction and approve, that public odium should 
rest, and the vengeance of violated law should fall. But the 
commanding officer is not a party to, nor liable to public opin- 
ion or otherwise, for a departure from the usages of civilized 
states, the laws of war, or the dictates of a common humanity, 
in what may be done against his Vv'iil and wdthout his sanction. 

If then, senators, I have been successful in maintaining the 
propositions discussed, 

1. That the proclamation, declaring the insurrection was 
rightfullj^ issued by the authoritj^ and under the requirements 
of the act; and 

2. That the force employed was regularly organized and offi- 
cered according to law; 

I proceed now to consider the legal consequences of declaring 
a county to he in a state of insuTrection^ and what may be done 
lawfully therein. 

The necessary legal effect of such declaration, it is submit- 
ted, was to determine conclusivel}^ the fact, by a clear, incon- 
testable and ofiicial test, with all the results of an actual sub- 
sisting insurrection. Being thus established by lav/, and de- 
clared by competent authority,  the  agencies, producing and 
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maintaining it, could bo lavrfnll}'' suppressed by force. Tiio 
elt'ect ot declaring a county hi insurrection, y,\as to create, for 
.'ill legal purposes, a state of insurrection m such county; in 
other words, the fact declared exists, and the declaration is 
conclusive proof of its existence, for all objects and to admit all 
proper measures of repression, as if an actual insurrection is 
otherwise proved. 

It is very true that if the governor in the exercise of the ex- 
traordinaiy power conferred upon him, grossly abuses it, as if, 
without pretext, he should assume to declare the county of Wake 
in a state of insurrection, he would be responsible for the abuse 
of his povv-er. But the principle still remains unaltered, to- 
v;it, that there attaches to a county so declared by authority of 
law, all the incidents and qualities of a state of actual insurrec- 
tion. In otlier words the declaration is made by the statute 
full and conclusive proof of the fact. It is thereaiter no longer 
the subject matter of incpiry and dispute, and, collaterally, it 
is to be assumed to be true and cannot be contradicted. I am 
speaking now of the proceeding by impeachment, because, 
Vv-hether the declaration be true or talse, becomes a question 
only when the governor acts corruptly^—when he cd)uses his 
trust,—when he uses his power for iinj)roj)€r and %inla'V:f%d 
ends. If he acts honestly, he is not responsible v/liether the 
alleged insurrection exists or not. 

Assuming, then, the insurrection to exist, to ydt, that state 
of things in which '' the civil authorities are unable " to pro- 
tect the citizens of a county in their lives and property, what 
results ? The incdjility of the civil authority legalizes the 
introduction o^force. The putting down insurrection involves 
force, can be accomplished only by force and by military 
agencies; and whatever was that condition of the county, 
which warranted the respondent in pronouncing it in a state 
of insurrection, was the very condition of things which he 
was to correct by the employment of a military force. The 
general assembly has undertaken to sa}^ that a county is in 
insurrection, and the governor may so declare, whenever in his 
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judgment, life and property therein become insecure, and the 
'judicial tribunals, in the use of the ordinary process of law, 
proA^e insufficient for their protection. I repeat, and it is the 
point on which the defence mainly depends, whenever, in the 
words of the act, " the civil authoTities cf any county are unable 
" topToteci its citizens in the evjoyment of life and^ro])erty^^ 
and, declaring a state of insurrection is to this effect, then the 
military arm of government may be employed to furnish that 
protection and that security to both, which do not exist under 
the administration of the civil law. This being; so, it follows, 
and was so decided by the chief justice, on the hearing of the 
haleas corpus cases last summer, in Avhich all the judges of 
of the suprenie court concurred, as he states at the conclusion 
of his opinion in one of them, arrests might be lawiully made 
of suspected persons within the limits of counties declared in. 
insurrection. In other v/ords, the great constitutional privilege 
of every citizen to be secure in person and property, and not 
to be interfered v/ith, nor his liberty restrained, except upon 
affidavit and Avarrant rightfully issuing thereon, yields for the 
moment to a paramount law, the law of force, which is toler- 
ated by the laAvs of the country and the usages and necessities 
of the state as a means of restoring the destroyed authority o^ 
the law itself. 

My brother Boyden has shown in his quotations from A^ari- 
ous books, that this is not so much a species of kiAV, but rather 
a temporary exercise of physical power put forth to bring 
about the restoration and re-establishment cf the temporarily 
suspended civil power itself. And this being so, A\^e submit 
that the i-'ight to arrest^ so asserted by the chief justice and 
his associates, carries Avitli it the right to detain, so long as is 
necessary to accomplish th© objects for which the arrest is 
made. The arrest of suspected persons by military authority 
is not to bind them over for trial—its purpose is not so much 
to bring offenders to justice, though this may be one of its 
fruits, as it is to breakup and destroy the illegal organizations 
which have been the prolific source of crime.   It is a specias 
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of preventive, not remedial force, coming in to set up the dis- 
placed legal authority and restore its rightful jurisdiction..* 
And therefore necessarily, it would seem, until the ends have 
been attained, the right to arrest and to detain for a limited 
period rest upon preciaelj the same grounds. 

But it is argued that the respondent contemplated the trial 
of the prisoners by a militar}'' court and had already appointed 
the judges who v\'ere to liold it. It is fortunate for the respon- 
dent that this was not done and that better counsels prevailed. 
He has thus escaped the consequences of a ver}- dangerous error 
in the construction of the provisions of the law under Avhicli 
he Avas acting, and from which it v.^ould have been a very dif- 
iicnlt task to defend him, tor the purposes of that law most 
manifestly were, not to set up new and unheard-of tribunals 
for the trial of oiteuders against the civil iav/, but to warrant 
the arrest and detention of them, until the insurrection is re- 
pressed, its agencies broken up and the supremacy of law and 
order iully restored. And thus the power given to the respon- 
dent by the act is restricted to the arrest and detention of pris- 
oners until, and no longer than, they can be surrendered to the 
courts recognised bylaw and invested with jurisdiction to hear 
and determine the cause. But it is a suthcient answer to the 
charge to say no such military courts were held, and if the inten- 
tion was entertained it was not carried into effect, so as in any 
way to involve the respondent. 

Y^e submit, then, sena,toi'3, that arrest and detention resting 
upon similar foundations and supported by the same reasoning, 
if tlio writ of Jiiibeas corpus runs into a county in insurrection, 
because the constitution declares its privileges shall never be 
suspended, does not the right of exemjption from arrest^ other- 
wise than under due process of lav\', equally guarded in the 
constitution and admitting no abridgment or suspension, exist 
also in full vigor in such county ? The riglit to the remedy of 
habeas corjnis is no greater, nor more strongly fortified and 
defended, in the organic law than is that other riglit, to be free 
from unlawful arrest in the  first instance.    Xot  less valuable 
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and important is immunity from arrest tlian deliverance from 
it when made. If the effect ot the prochimation is to suspend 
those constitutional guarantees which secure personal freedom 
and to jnstify arrests of men upon suspicion only, \vhat violence 
is there in the supposition that it also suspends the right of im- 
mediate release from custody ? I am unable to see the prin- 
ciple upon which the tM^o cases can be distinguished, or why 
the one right should be deemed less sacred than the other. 

The same reasoning, which conducted the mind ot the cliief 
justice to the conclusion, announced by him heretofore, that 
the respondent had the right to arrest suspected persons, in a 
county deckired to be in insurrection, would seem to prove also 
his right to detain for such reasonable time as vvas required 
for the suppression of the insurrection even as against this 
great remedial writ. This view of the subject derives addi- 
tional strength from the very nature of the insurrection and 
the means to be used to overcome it. 

Suppose there had been in tj-uth a flagrant open armed re- 
sistance to the law and its officers,—a large conspiracy and 
uprising of tiie people—and bands of desperate men were 
engaged in the work of overthrowing the government and all 
its civil agencies, would it be seriously contended that ]nen, 
thuis employed, with arms in their hands, may be arrested, and. 
as so^n as arrested, must be turned loose again to rejoin the in- 
surgents and swell the numbers of the very bands which a mili- 
tary force is sent to overcome and disperse ? And yet such is 
the inexorable result of a doctrine which forbids you to retain 
those whom you may liave rightfully arrested, even for that 
short interval recpiired tor the re-establishment of a subverted 
civil government and the restoration of public order. And thus 
we maintain that the respondent finds authoritj^ for i-efusing 
to surrender his prisoners and for furtlier keeping them in 
custody in the very argument that justifies the original arrest, 
until the purposes of the arrest Jiave been secured. 

The hour of two o'clock having arrived, the court adjourned 
to meet at half-past three o'clock. 
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AFTERISTOOIs^ SESSIOK 

The COURT re-assembled at half past three, lion. R. M. 
Person, Chief Justice of the Supreme Court, in the chair. 

The CLERK proceeded to call the roll of senators, when the 
following gentlemen were found to be present: 

Messrs. Adams, Albright, Allen, Barnett, Battle, Bellamy, 
Brogden, Brown, Coolc, Council, Cowles, Crowell, Currie, Dar- 
gan, Edwards, Eppes, Flemming, Gilmer, Graham of Ala- 
mance, Graham of Orange, Hawkins, Ilyman, Jones, King, 
Latham, Ledbetter, Linnej, Love, Maunej, McClammy, Mc- 
Cotter, Merrimon, Moore, JN'orment, Olds, Price, Bobbins of 
Davidson, Robbins ol Rowan, Skinner, Speed, Troy, Waddell, 
^Varren, Whiteside and Worth—45. 

Mr. SMITH, resuming his argument, said : 
Mr. CHIEF JUSTICE AND SENATOSS : Thanking you for tlie 

courtesy by which I am enabled to conclude the discussion of 
this case, I vvill resume at the point where I stopped when the 
hour for recess arrived. Senators vv'ill recollect that I was 
speaking in reference to the charge contained in one of the 
articles that the governor had violated the constitution and 
1av>^s ol the country by declining to surrender, upon the issue 
of the order by the chief justice of this state, the prisoners who 
had been arrested and held in the custody of the military otfi - 
cers. The judges of the supreme court, all, concnrred in the 
opinion, as I have stated, that the effect of the declaration of 
insurrection iri the counties of Alamance and Caswell, was to 
anthoj'ize—to legalize, so to speak—the arrest of suspected per- 
sons, without all those constitutional safeguards that are appli- 
cable to other cases in which arrests were made. And it was 
the opinion of the chief justice, that as soon as ordered, the 
writ of haheas oor]jus could run into the counties and the party 
was compelled to be surrendered and dischaiged upon the 
revision of the case by a judge of the supreme court. Xow 
the view that we take of a state of insurrection, when declared 
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to existj in a county, is, that for the purposes of the case mar- 
tial law prevails there, and all civil remedies are suspended. 
It is upon that ground onlj, that the arrest is lav/ful; and 
upon the same ground, it Vv^ould be excusable to refuse 
to surrender the party vsdio is in custody. And the right 
to arrest, with the grounds upon which it exists, neces- 
sarily involves that temporary detention of the prisoner 
which is essential to the consummation of tlie objects of the 
power declaring the locality in a state of insurrection. In 
other words, the constitutional right to immunity from arrest 
is the same in the coimty as the I'ight to be set at liberty 
under the Italjeas corjjiis. It would bo strange if a party could 
be arrested and could not be at all detained. It would be a 
singular omission, if martial law came in and authorized the 
arrest of parties and, at the sam.e time, compelled them to be 
turned over immediately to a judge and liberated^ and thus 
permitted to join the insurgent party. But that as we under- 
stand it, is not the correct view of m.artial law vvdien it right- 
fully exists anywhere. Martial lav/ supercedes all other law. 
It conies in as a sort of overruling necessity. It exists, not be- 
cause it is recognized by law, but the emergency, the safety of 
the state, recjuires the exercise of something beyond, over, and 
above the ordinary legal tribunals of the country. 

Iscj'w it is ti-ue that the privileges of the writ of habeas cor- 
jras cannot be suspended by lav^ under the constitution of 
North Carolina, but the right to be released from an illegal ar- 
rest is j^9ffi;'?*j9(?<s'5-t'<s with, and not to be extended an inch beyond 
the right to be protected under the constitution from any arrest 
at all except by a v;arrant issued according to law. The con- 
stitutional right to immunity from arrest is without any quali- 
fication, just as much as is the constitutional right to be dis- 
charged by virtue of the habeas coijms. 

But whether tin's proposition be true or not, certanily the gov- 
ernor so imderstood it, because he regarded the opinion of the 
chief justice, as leaving it discretionary with him, if the public 
safety required that he should retain in custody the prisoners. 
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And so believing, and so understanding the judicial opinion 
pronounced, there is absent tliat guilty intent, that corrupt pur- 
pose, which subjects him to this mode of punishment, in de- 
clining to surrender the prisoners under tlie writ. 

But, senators, these doctrines have been carried infinitely 
further in the government of the United Stntesthan tliey have 
ever been recognized in [N^orth Carolina. The privileges cf the 
writ of habeas corjms cannot be suspended by tlie president of 
tlie United States. It is a right reserved to the congress of 
the United States, and has been, over and over, so decided. 
And yet, when these acts cf arrest were being done, and when 
the president was refusing, upon the request of judicial 
authority, to surrender any of the prisoners, the attorney gen- 
eral of the United States, a man eminent for his legal learning 
and his high professional attainments, gave it as his opinion 
that, whenever a person was arrested by order of the presi- 
dent of the United States, no com-t in this country, federal or 
state, had the right to relieve him. He puts his whole argu- 
ment on the ground that there are three co-ordinate and equal 
branches of the government; that the legislative, executive and 
judiciary are independent of one another in the exercise of 
their respective powers, and united and associated together 
constitute the sovereignty of the state. And the argument is, 
that if the president is compelled to surrender a prisoner held 
in custody nnder his order by a subordinate, it is elevating the 
judiciary over the executive department of the government, 
and it is allowing an appeal from the decision oi the highest 
civil officer of the country—a chief magistrate—to the judges, 
a branch of the judicial department. Attorney General Bates 
gives his opinion in answer to the following questions of the 
president: 

"In the present time of a great and dangerous insurrection, 
"has the president the discretionary power to cause to be ar- 
" rested and held in custody, persons knov/n to have criminal 
" intercourse with the insurgents, or persons against whom there 
" is probable cause for suspicion of such criminal complicity ?" 
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"In sucli cases of arrest, is the preEident justified in refusing 
" to obey a writ of habeas corj)us issued by a court or a judge, re- 
" quiring liim or his agent to produce the body of the prisoner, 
" and show the cause of the detention, to be adjudged and dis- 
" posed of by such court or judge ?" 

The attorney general held that the president had a discre- 
tionary power to arrest and forbid obedience to a Vv^rit of haljeas 
corjnis, and said: 

" Unity of power is the great principle recognized in Europe; 
" but a plan of ' checks and balances,' forming seperate de- 
" partments ot government, and giving to each department 
" separate and limited, powei's, has been adopted here. These 
" departments are co-ordinate and co-equal: that is, neither 
" being sovereign, each is independent in its sphere, and not sub- 
" ordinate to tlie others, either of them or both of them togeth- 
'^ er. If one of the three is allowed to determine the extent of 
" its own powers, and that of the other two, that one can in 
" fact control the whole government, and has become sovereign. 
'' The same identical question may come up, legitimately before 
" each of the three departments, and be determined in three 
" different ways, and each decision stand irrevocable, biding 
" upon the parties to each case, for the simple reason that the 
"' departments are co-ordinate, and there is no ordained legal 
" superior with power to revise and reverse their decision. To 
" say that the departments of our government are co-ordinate, 
" is to say that the judgment of one of them is not binding 
" upon the other two, as to the argum.ents and principles in- 
" volved in the judgment. This independence ofthedepart- 
" ments being proved, and the executive being the active one, 
" bound by oath to perform certain duties, he must be, there- 
"fore, of necessity, the sole judge both of the exigency which 
" requires him to act, and of the manner in which it is most 
^' prudent for him to employ the power entrusted to him, to 
" enable him to discharge his constitutional and legal duty." 

Now I am simply citing this opinion as tliat of the law advi- 
ser of the government of the United States, as to the relations 

I 
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between the judicial and executive departments of the country, 
and with tliat opinion published among the opinions of the 
attorney general—the legal adviser of the executive of the 
United'States—certainly the present governor of i^orth Caro- 
lina may be excused it following the opinion thus pronounced, 
he regarded himself as tlie judge in the exigency which existed 
as to whether these parties should be surrendered or detained. 
I admit it is a responsibility assumed by him tor which he is 
amenable to this tribunal. You may enquire into the integrity 
of his conduct; but notwithstanding this investment of large 
and almost tyranical powers, the exercise of them is not itself 
an impeachable oiience, unless accompanied with those im- 
proper motives and corrupt intentions which give to tlie act, 
and ever}' other executive act the color which subjects him to 
an impeachment. If then, the executive, whether right or 
wrong—(I am not discussing the correctness of his opinion)— 
with these lights before him, with these views as to the mean- 
ing of the opinion of the chief justice himself, if he did not im- 
mediately surrender persons who were arrested and held, surel}' 
I may say in his behalf, that he ought not to be judged guilty 
of a corrupt purpose and intent, in doing an act which has so 
high a precedent and authority, as that which I have cited in 
its support. 

It is said that there was not only an unlawful calling out of those 
troops, but an unlawful act of the executive in providing for 
their payment, and that this being done in controvention of an 
injunction issued by one ot the judges ot the state he has com- 
mitted an impeachable oifence, in that he incouraged and incited 
the paymaster of his army to pay over his funds in opposition 
>to that fiat. Now, senators, the governor ot this state is not 
subjected as such to the judicial fiats of the judges. To sup- 
pose that the injunction could be issued against him for an 
ordinary official act, is to say that if he disregarded it he could 
be put in prison, and the whole machinery of administration 
.stopped. The governor is responsible, is is true, tor those acts 
which appertain to his oifice, and those powers which are cpn- 
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ferred upon it, bnt lie is not responsible in the exercise of his 
functions as the chief magistrate of the state, to be controlled 
bj mandamus or injunction, or otherwise from any of the 
judges. It is within the memory of us all, for it is an occurence 
dating only two or three years back, that an attempt was made, 
in the supreme court of the United States, on the part of the 
state of Georgia and^the state of Mississippi, to arrest, by an 
injunction upon the president of the United States, the execu- 
tion of those acts of congress under which reconstruction has 
taken place throughout the south, upon an allegation in the 
appeal, that those acts were in contravention of the constitution 
of the United States. But those bills were not entertained ; 
leave w^as not given the parties to file them, on the broad ground 
that \\\Q courts had no right to issue an injunction to interpose 
betv;een the executive of the country and the execution of the 
public laws of the countr}". 

"We submit that in this case they had no right to an iujunc- 
tion as against the governor of this sta'te, and in flict no injunc- 
tion was asked or granted against him. The injunction grant- 
ed was against a subordinate officer—an appointee of his, but 
11 ot an officer for vdiose conduct he is responsible. But if he 
had a right under the laws of North Carolina to call out these 
troops, he had a right to provide for their paym.ent. There 
can be nothing criminal in executing that power because 
an injunction had been issued against a subordinate officer 
of the department, or, any military officer of his appointment. 
I am fortified in this by the fact, that the record shows that no 
punishment was administered for disobedience of the injunc- 
tion, but the vdiole matter Vv'as discharged upon its presenta- 
tion the second time before the presiding judge. So that 
there was no breach of the injunction in that case, which in- 
duced the judge to proceed and punish anybody. The gov- 
ernor's right depends not upon whether it was issued, but upon 
his own authority, independent of the injunction, to draw his 
warrant and make the payment. If he had authority thus to 
appropriate the money in the treasury, which its payment over 
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by the proper officers under his orders proves, the injunction 
granted upon e.vparte statements contained in the bill against 
others, could not impair or abridge the powers belonging to 
the chief executive office of the state under the laws, nor is the 
governor in any i'esi>ect amenable, by impeachment or other- 
%vise, for the act. 

But one of the articles alleges, as an im])eachable offence, the 
arrest and detention of Mr. Turner, in the county of Orange, 
outside of the territory declared in insurrection. 

This arrest cannot be defended upon the strict legal grounds 
on which the arrest of others rests, because it took place in a 
county in which the civil law reinaiaed in torce. Let it be 
remembered, however, that the militaiy movement put on foot 
was on a large scale and contemplated the over throw and 
breaking up of organizations of great strength and extending 
over many counties. Under such circumstances there will be 
occasional irregularities and excesses, which might perhaps 
have been avoided but which are incidental to such enterprises. 
They should not be allowed to loom up and assume an impor- 
tance disproportionate to the matter of which they form a part. 
They are but eddies, ripples upon the surface of the great 
volume of events, as some might}^ river, moving onward to the 
sea. If the dispersion of the illegal klans and the reinstating 
the dominion of law over a large territory from which practi- 
cally it had been expelled, were objects commensurate in im- 
portance with the magnitude of the military operations inaugu- 
rated, and required them, the arrest wrongfully of a single per- 
son, under great personal provocation, should not require an 
impeachment, when the grand military movement itself stands 
approved, especially in the absence of a corrupt motive promp- 
ting the act. The senate is not compelled to award a disgrace- 
ful penalty simply because of an unintentional infraction of the 
law. 

ISTor is there sufficient evidence that the arrest was made by 
the  orders of  respondent.    Those who executed  the  order 
of arrest declared that thej were actiug bj the authoritv of 

157 
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l&otli til© goverKQi" of tlie state awd the president of the United 
States, and while the dechirations wexo admitted, as accompany-- 
ing and qualifying the act, as part of the res ^esUe^ th^J are no'^ 
competent to prove the t-\n.ith of the independent fact that 
either of these executive officers did authorize or sanction what 
was done, in opposition to the ],X)sitive averment in the answer 
that the arrest in Orange wasseither authorised nor approved 
by the respondent, 

I M'iU now call vour attention to some citations, in support 
of the positions maintained, which have been deferred until 
now in order that the train of argument niarlced out might not 
be broken in upon by their introducticn at an earlier stage, I 
quote a recent v/ork on mu-tial law, Irom Finlason (page 140) 
where the law will be found briefly stated. 

" It also, follows., froni the very nature of an emergency, of 
'' which those only can Judge who have to meet it and to deal 
^'' with it, that subjects to future censure by the crown for any 
" gross error or excess, (always assuming an honest intention 
" to meet the emergency, and to do no more,) the authority of 
" the executive or the officers of the crown entrusted with the 
" exercise of martial law, mai&t necessarily be absolutely in the 
" sense that it is> discretionary." 

Tlien on page 148 he says : 
" Yet on the otlier hand, under ordinary law, thfs'meanest 

"magistrate or officer of justice is protected, if he acts honestly 
" in the exercise of a discretionary authority ; otherwise it i& 
" obvious that there wc.uld be no safety in actions in the exeri.'.iso 
" of public functions, and no one would be willing to act on 
'■'them, the result of which would be fiatal to the gre^t objects 
•' of government, tlie public safety. And if this immunity 
"' attends the humblest officer of pistice^ ho'SsV mnch more 
" would it in law be deemed to attend the exercise by the 
" executive of their high functions from which all ofhevs derive 
" their authority. 

" The general principle upon which legal immunities rest^ 
" namely, the public interest,  which reqnires that those wha 
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" are called upon compiilsorilj, by the obligations of public 
" duty, to exercise functions more or less discretionar}-, and 
" which it is for the interest of the public should be exercised 
" freely, with a sense of perfect freedom and independence ot 
"judgment, Avithout fear of legal liability for honest error, 
" and which is applied by the law of England, even in ordinary 
" times, under ordinaiy law, for the protection ot the meanest 
" of its ministers, appears to apply a midto fortiori to those 
" who exercise the highest functions of the state, the functions 
" of supreme excutive authority upon which depend the safety 
" of the state and the security of all the rest. And accords 
" ingly so it has been held." 

I desire also to refer to what is said by the chief justice of 
the United States in an opinion wliich he delivered as to the 
condition of a southern state declared in a state of insurrection. 
In a case known as the Mrs, Alexander'scotton case, [2 Wallace 
reports, 419,] which was a case in which claimant of the cotton 
alleged that though living in one of the southern states she was 
n. loyal woman, and that therefore the armies of the United 
States had no j-ight to confiscate her property as enemies' pro- 
perty the chief justice said; 

" It is said that though remaining in rebel territory, Mrs, 
" Alexander has no personal sympathy with the rebel cause, 
" and that her property therefore cannot be regarded as enemy 
*' property; but this court cannot incjuire into the personal 
*' character and dispositions of individual inhabitants of enemy 
*' territory. We must be governed by the principle of public 
*' law, so often .announced from the bench as appJicabla ^like to 
^' civil and international wars, that all the people of pach gtatp 
*' or district in insurrection against the United States, nm&t be 
*' regarded as enemies, until by tbp fiction of the legislature an4 
^' the executive, or otherwise, that relation is thoroughly and 
*' permanently changed." 

And in this connection, senators, I will say tliat the authority 
cited on the other side from another report, is totally at 
variance A\ith thg principle annonnced in this decision as to 
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when the state of insurrection determines. It is declared to be, 
in this opinion, not to be the right of each jndge to determine 
the facts for himself, but of the executive and national authority 
as represented in the president and congress of the United 
States, whose decision upon these points the judiciary of the 
country must follow. And it would be very extraordinary if a 
judge sitting in Virginia were to declare an insurrection at an 
end, and another one sitting in Kortli Carolina were to declare 
it in force, and we were to have a varying decision applicable 
to the views of each particular judge that might be called upon 
to pass upon the question. Far better is it to follow out the 
rule laid down by the chief justice, that there must be a power 
and authority somewhere to declare the whole insurrection at 
an end, which shall be binding upon and shall determine the 
fact for the judiciary in all parts of the country. Then we have 
a clear and distinct and permanent rule, one by which we may 
know our rights and our responsibilities. 

I liave said, Mr. Chief Justice and senators, all perhaps that 
it becomes me to say in connection with the defence. For 
their long and patient attention I owe to senators, and I give 
to them, my sincere thanks. If it shall have been my privilege 
to throw any light upon the subject that for seven weeks has 
engaged ns in this investigation, I shall consider myself amply 
repaid for all the trouble and inconvenience to which I have 
been subjected. 

In concluding a long, weaiisome discussion, memory recalls 
an incident of which the occasion seems to justify a passing 
notice. 

It is but a brief space since, at the close of our late civil war, 
a cloud of dark and threatening aspect hung over the southern 
Jiorizon. The cause, to upholcl which four years of unequalled, 
heroic, self-sacrificing efforts had been put forth, with its stained 
and tattered but undishonored banner upon the field of battle, 
liad gone down in blood, and the conqueror stood with uplifted 
foot over the form of his prostrate foe. 

At the moment of victory the president of the United States 
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fell, stricken by the assassin's hand, and a spirit of vengeance 
was roused thronghout the north. 

The bravest heart among us was appalled, and men knew 
not whether, in the madness of the hour, jsroperty and life 
M'ould be demanded to expiate the offence of espousing the side 
of one's country. I had been honored by tlie suffrages of the 
peoj)le witli a prominent place in the civil government of the 
Confederate States, during the entire conflict, and, well know- 
ing how obnoxious I had thereby become to the re-established 
national authority, looked forward into the immediate future 
with gloomy forebodings. '''•Treason must he made odiousr 
was the flerce utterance which fell upon our startled ears from 
the lips of the successor of the fallen president! " Treason 
must he made odlous,^^ was the echo back from the infuriated 
masses of tlie north! What is to be done ? Who can help us 
in this emergency ? 

At this critical juncture, when every heart is despondent and 
sad, a deputation of our most honored and trust-worthy citizens, 
few in numbers, and the respondent among them, are seen on 
their way to Washington on an errand of conciliation and 
peace. Their patriotic efforts are crowned with success, and 
the respondent returns charged with the trusts of a mediation 
between an offended government and an ofiJBiiding people. He 
becomes, by appointment of the president, military governor, 
and is invested with almost imperial powers over the state. Pos- 
sessing the confidence of President Johnson, and bound to him 
by the ties of a common political maternity, his judgment 
becomes the unquestioned passport to executive clemency, and 
an application endorsed with his approval commands a full im- 
munity and pardon. 

It is as fresh in my mind as an occurrence of 3'esterday, 
though more than five years has since elapsed, with momen- 
tous events in the nation's history, when I entered alone the 
chamber below, from whicli this impeachment, even before his 
conviction, has expelled the respondent, to ask his interposition 
and aid.    I entered the room, full well remembering that I had 
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heen a life-long political oj)ponent, and liad no personal gronncfg 
on which to ask or expect an act of favor, and yet I knew there 
WHS no avenue to the ear of the president except through his 
provisional governor. My reception was kind and courteous, 
and my application endorsed wiihout qualification, conditioner 
terms, and soon a full pardon obtained and sent to me. 

That was mi/ hour of darkness and trials as it was of thous- 
ands more of the gouthern people. Since, as before, I have 
been a political opponent of Governor Ilolden, and, if his views- 
of public matters remain unchanged, shall be probably during' 
the few remaining years of life. 

But a change has come over the state and its people, might}' 
and svyceping, and to-day he stands arraigned before a body^ 
lai-geiy of my own political opinions and adverse to his. The 
strong man has indeed become weak, and the weak man strong. 
The sword over ours, now hangs suspended over his head. It 
is Ms hour of darhness and trial, and with confidence in the 
manly independence and integrity of a profession that never 
hesitates in the path of duty, he has sought the feeble counsel 
and aid of a political foe. That profession represented in us,—= 
whatever of obloquy or reproach may attach to the faithful dis- 
chai'ge of its trustsj whatever outside popular clamor may assail—- 
in oui' conduct of the defence will vindicate and assert its 
true digility and its just claims to the nnimpaired confidence 
of the virtuous and good. We will not falter in our course nor 
forfeit the confidence which has been reposed in us. Common 
gratitude, if ilo higher consideration, would exact this of me. 
I have endeavored throughout the trial to act and speak with 
the earnestness and eandor becoming the gravity of the oc- 
casion and the intiei'ests at stake. It has been my sole purpose 
to point out and present the merits of the defence, and if at any 
moment I have ovei'^stepped the limits of fair debate, it has 
been, I assure you, uniiltentioi>al. And yet I feel how inade- 
quate I have been to the task imposed. But my task is done, 
and graver responsibilities now devolve on you. Senators, it is 
^a moment favorable to calto consideration.     The tumultuous 
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seca of party stnte, wliose tides liavc borne yon into power, snb- 
sides into quietude, and the feverish excitements of tlie hour 
have passed away. Senators, you are judge^s now, partizans 
no longer, and it is for you to say if public justice demands 
the sacrifice of the accused. If so, the respondent, obedient to 
law and the decisions of its appointed j udges, submits, imniuv- 
muring, to a sentence that bows in sorrow, not himselt only, 
but othei-s also near and dear to his heart. Senators, judges, is 
this only alternative left I 

Tlie managers and their counsel demand condemnation. So 
demanded the managers of another prosecution, elsewhere 
tried, the conviction and condemnation of another son of our 
proud old state, in a more exalted station, where they charged 
him with the crime of interposing to save his mother land and 
her people trom the avenger's wrath. In that trial, watched 
with the eager eyes of a nation from its inception to its final 
issue, right and patriotism prevailed over prejudice and passion, 
and the voice ot party was hushed in the presence of justice ! 
In pronouncing his opinion, said a senator who, after a life of 
conscientious duty performed, public and private, has gone to 
his reward, and whose good name will go down to posterity, 
associated with a sublime act of moral heroism ;—'^ The people 
*' have not heard the evidence as we have heard it. The re- 
" sponsibility is not upon them but upon us. They have not 
" taken an oath to do impartial justice, according to the com 
" stitution and the laws. I have taken that oath. I cannot 
*' render judgment upon their convictions, nor can they transfer 
" to themselves my punishment if I violate my own. And I 
*' should consider myself nndeserving the confidence of that 
"just and intelligent people who imposed on me this great 
" responsibility, and unworthy a place among honorable men, 
" if for any fear of public reprobation, and for the sake of se- 
" curing popular favor, I should disregard the convictions of 
"my judgment and conscience. 

" The consequences which may follow, either from convic- 
*' tion or acquittal, are not for me icitJi my convictions to con- 
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" sider. The future is in the hands of Him who made and 
" governs the universe, and the fear that he will not govern 
" it wisely and well would not excuse lae for a molation of 
' His law?'' 

And another^ not less enaineMt, aud still upon the stage of 
active life, with not less emphasis^ in the conclusion of his 
(jpinion declares : '^ At the hazard of the ties of friendship and 
" affection, till calmer times shall do justice to my motives,, 
"no   alternative is left me but the inflexible discharge of 
' duty." 

These are noble sentiments, eminent examples of judicial 
probity and high moral courage, worthy oi" imitation. 

Senators of North Carolina, may you^ like Fessenden and 
Trumbull, forgetlul of party strifes ainid party triumphs, rise 
to the dignity of the occasioa and its grave responsibilities ; 
irendering a Judgment which shall naerit and command the ap- 
proval of your own consciences and of an enlightened and 
just public opinion, and bearing with you^ fromi these wails to 
the walks of private life, the solace of a well performed act of 
public duty I 
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FORTY-SECOND DAY. 

SENATE CIIAMBEK, March 20th, 1871. 

The COURT met at 11 o'clock, pursuant to adjournment, 
Honorable Jx. M. Pearson, Cliief Justice of the Supreme Court, 
in the chair. 

Pi'oceedings were opened by proclamation made in due form 
by the doorkeeper. 

The CLERK proceeded to call the roll of senators, when 
tlie following gentlemen were found to be present: 

Messrs. Adams, Albright, Allen, Barnett, Battle, Beasley, 
Bellamy, Brogden, Brown, Cook, Council, Cowles. Crowell, 
Currie, Edwards, Eppes, Flemming, Gilmer, Graham of Ala- 
mance, Graham of Orange, Hawkins, Hyman, Jones, King, 
Latham, Ledbetter, Linney, Love, Mavmey, McClammy, 
McCotter, Merrimon, Moore, Morehead, Murphy, Novment, 
Olds, Price, Bobbins of Davidson, Bobbins of Rowan, Skinner, 
Speed, Waddell, Warren, Whiteside and Worth—46. 

Senator JONES moved to dispense with the reading of the 
joui-nal. 

The CHIEF JUSTICE put the question on the motion of 
Senator Jones, and it was decided in the affirmative. 

Mr. BRAGG, of council for the managers, addressed the 
court,' He said : 

Mr. CHIEF JUSTICE AND SENATORS: This is the forty- 
second day of this protracted trial, and I rejoice to be able to 
say, and no doubt you will rejoice with me in saying that it 
is now approaching its termination. To me has been assigned 
the duty of closing this discussion on behalf of the managers. 
All I regret is that the duty had not fallen to abler hands, 
especially as my physical condition has been such for several 
days as to hardly enable me properly to discharge it. 
In doing so I trust I shall conduct the discussion fairly. 
The  managers  ask at your hands for justice, and nothing 
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more. I know that a great deal has been said in relation 
to this proceeding by several of the gentlemen who have 
appeared on the other side, which might indicate that possibly 
your minds would be so prejudiced that you would be unable 
to give the accused a fair and impartial trial. At one time you 
have been told that on a trial by political foes, ot a political 
foe, no moral effect would be produced by a judgment on your 
part of conviction. At another time it has been intimated to 
you tliat consequences of a serious character might follow in 
case you thought proper according to your oaths and best con- 
victions to pi'onounce a judgment of guilty. In fact every 
possible appeal has been made not only to your judgment, to 
your fairness, and to your mercy, but even to your fears. Sena- 
tors, I have not the least doubt whatever that, notwithstanding 
all this, you will do as you have done heretofore—render a lair 
and ?ust verdict, as you have given the accused a fair and im- 
partial trial. If lie be not guilty under the articles wliich 
have been preferred against Inm, in the name of God and of 
the people of Korth Carolina let him go free; but it he be 
guilty,—why in the name of all that is riglit and just, pro- 
nounce liira so, without regard to consecjuences. The expense 
of this trial, so tar as the accused is concerned, is to be borne 
by the state. Upwards of a hundred witnesses have been ex- 
amined in his behalf. The utmost patience has been exhibited 
on the part of the court in listening to every sort of defence 
that could be made for him ; and therefore when it is intimated 
that you will do otlierwise than render a fair and impartial 
verdict, in his case, I must confess I have heard such intinia- 
tions with some surprise. 

Senators, this is no party trial, no trial in which the politi- 
cal foes of the accused seek to obtain over liim a political vic- 
tory, and punish him for political purposes. It is a trial in 
which the principles of civil and constitutional liberty, handed 
down to us by our forefathers, are involved, and the question 
is whether those gTeat principles are to be maintained or 
whether hereafter they are to be regarded as a mere mockery. 



TRIAL   OV  AVILLIAM W.   IIOLDEN. 2441 

Senators, have been told by learned counsel on the other side, 
that for the last ten years the great privilege of the Juileas 
vorjjus has in a large portion ot the country been regarded 
and treated as a mere by-word. I confess to some extent it is 
so, although I say it with sorrow. But I ask of you, senators, 
is it not full time that that state of things should cease ? Is 
it not full time that examples should be made of public officers 
who have assumed to themselves powers and authorities not 
delegated by the constitution and laws ? And for one, I shall 
be proud if North Carolina in this first impeachment, as it is 
said, of a governor of a state, shall let it be known not on)}' to 
the people here, but to the people in other states, and the 
whole world, that those great principles of liberty and law of 
which I have spoken are hereafter to be held sacred and in- 
violable. You have been told that, during tlie rebellion, 
while war was flagrant, while the life of the nation, as some 
say, vras at stake—a late president of the United States as- 
sumed to himself the power and authority to disregard the 
privilege of the great wi-it of Juibeas corj.)i/-s. One of the 
learned counsel told you that in many instances he had done 
so without the assent of congress. lie pointed you to the ar- 
rest of members of the legislature of a state, and to the arrest 
of individuals, the arrest and detention of a counsel who ha,d 
merely applied for the writ to be sued out in a case of im^ 
prisonment under his, the president's, direction. I know all 
tliese things were done ; and, asked the counsel, was President 
Lincoln impeached ? JSTo, he was not. But that was a time 
of war andunder very different circumstances ; and whether 
Preeident Lincoln was impeached or not, whether his acts 
were legal or illegal, censurable (n- praisev/orthy, as some may 
say or think, it does not follow at all that the respondent, if 
he be guilty of the acts with which he is charged here, ought 
not to be impeached now. AVhen he committed these acts 
five years or more had elapsed since the close of the terrible 
War through which we had passed. Is there never to be an 
end of these acts ?    Is bayonet law hereafter to be the law of 
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the land ? Is despotism to stalk through the country at its 
will and at its pleasure to arrest, hang and otherwise maltreat 
citizens ? We are told that because these things had been 
done heretofore, under circumstances very different, that, there- 
fore, they are to be done again. If that be so, all constitution- 
al and civil liberty is at an end, and it is useless to talk further 
about it. Yes, senators, it is time that these things should 
cease. It is time that an examj^le should be made. It is 
time that the people of this country should re-establish what 
was known as their constitutional rights and liberties before 
the unfortunate civil war which raged for four years, but 
which has long since terminated. 

Before I proceed to the discussion of this case, it will be 
proper, I think, for me to state to senators what I consider to 
be the legal grounds taken in the defence here,—the grounds 
upon which a verdict of acquittal is asked. In the discussion 
of these questions, I shall necessarily have to repeat a good 
deal of what has been said before, and perhaps better said than 
I can say it. But I desire to do it in order to again present to 
your minds clearly and distinctly, as far as I am able, the points 
M'hich have l)een made for the defence, and then I will follow 
with some on the part of the prosecution which I shall insist 
are involved in this case. I understand these positions to be 
assumed on the part of the defence : 

1. That the respondent was by law invested with a discre- 
tion ; that whatever he did was in pursuance of that dis- 
cretion, given by the legislature, and that he is not amenable to 
this tribunal for any of the acts chaiged. 

2. That by the Shofiher act, so commonly called, he was em- 
powered to declare the counties of Alamance and Caswell in a 
state of insurrection ; that having done so the legal effect 
thereof was to set aside all civil law, including the constitution 
of the United States and the laM's thereof, as well as the con- 
stitution and laws of the state of North Carolina, and substi- 
tute, until the governor or legislature should declare the insur- 
rection at an end, what they call martial knv, to be exercised 
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and enforced by the governor of tlie state at bis will and bis 
pleasure ; and tbat neitber tbe judiciary nor any otbcr depart- 
ment of the government could question such power by writs 
of haheas corj)iis or otherwise. 

3. Tbat even if tbat were not so, tbe effect of declaring these 
counties in a state ot insurrection was, in a legal point of view, 
to put all the people therein in tbe attitude of insurrection ; 
and that the respondent had rightful authority to arrest or 
cause to be arrested any and all ol them, by military force 
only, and to detain them as long as in bis opinion tbe public 
safety or interest required it; and until tbat time tbe judiciary 
bad no right to discharge any such prisoners by the writ of 
habeas corpiis. 

4. That the effect of declaring a county in insurrection by 
the governor, under the Shoffher act, was and is legally con- 
clusive of the fact that such insurrection did exist, and connot 
be contradicted or called in question before this court. 

5. That though tbe acts complained of were unlawful, yet if 
they were necessary to be done, in the opinion of the respon- 
dent, to promote tlie public interest, he cannot be convicted on 
impeachment for doing them. 

6. That a criminal intent is involved in every offence ; and if 
the respondent honestly believed tbat be was acting legally, 
then be ought to be acquitted, notwithstanding tbe constitution 
and laws were in fact violated. 

7. That tbe respondent is not responsible for the acts of bis 
subordinate officers, however improper or illegal they may 
have been, unless be directly authorized or knowingly suffered 
such acts to be done. 

Now, senators, I submit to you tbat this is a fair statement 
of tbe legal positions taken by the counsel for the defence. If 
it is not, then I am incapable, I confess, of making a correct 
statement of their positions of law. I have prepared this 
statement with some care. I have designed it to be correct, 
and I believe it is so. And I propose to say something in rela- 
tion to these positions before I proceed to lay down certain 
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ones of my own, and to cliscnss the various questions involved 
in these articles of impeachment. 

The question was ashed by one of the counsel, in reciting 
some cases of crime committed in one or other of the counties, 
whether the senate were prepared to justify that? If you con- 
vict do you necessarily justify the outrages, or any of them 
that were committed in either the one or the other of those 
counties? That is not the question. ISo senator within the 
hearing of ni}^ voice, I apprehend, justifies or will attempt to 
justify any of these outrages. Certainly I do not. I condemn 
them all, from the greatest to the least, and I say that those 
who have committed them are yet amenable, and ought to be 
pfmished for them, and I believe that every member of this 
body is in accord with me in that sentiment. But that is not 
the question here. The question hei'e is, admitting that oifen- 
ces vv'ere committed against the law ot the land by others, wheth- 
er or not the accused himself, as the chief executive officer of 
the state, has not violated the law, and been guilty of great 
abuses in his office. 

But now, let us see how far these positions of law, laid down 
here by the defence are tenable. In my humble judgment not 
one of them is tenable to the extent claimed. It is to me 
amaziug that the accused in his formal defence to the articles 
of impeachment, drawn up with care, prepared by able coun- 
sel, should have thought proper to insist before such a body as 
this that, assuming, under the Shoffner act, he had a dis- 
cretionary power to declare a county in insurrection, he is 
amenable to nobody, not even to tliis body, nor to any other 
department of the state government, for whatever offence he 
may have committed—for wliatever abuse of office he may 
have perpetrated, for none of the illegal actg with which he stands 
charged here, because he had the discretionary power to declare 
counties in a state of insurrection, and power to suppress such 
insurrection. Why, senators, that question has already been 
discussed in a measure before this body. That would make the 
executive of the state, I was going to say, ,a tyrant.    It would 
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depend, perliaps, upon his cDuduct, "but certainly it -wonlcl 
clothe him with autocratic power. Will it be serionslv conten- 
ded tliat the legislature gave him, or had the right to give him, 
auJ such power^ From whence could he get it? Certainly 
not from the constitution of the state, which defines and limits 
the powers of state government, the executive, the legislative 
and tiie judicial; and all powers not delegated, it is provided 
expressly b}^ the constitution, are retained by the people. Then, 
from whence comes this power? "Why it is a total mistake, a 
misapprehension of the principle laid down in the case which 
has been so often cited here—the case of Martin vs. Mott in 
12 Wheaton's E.e})orts. There it Avas stated that an executive 
officer, the president, having tlie discretionary power conferred 
upon him by the constitution and laws to call out the militia, 
in certain emergencies and for certain purposes specified, the 
judiciary could not call in question the fact whether the emer- 
gency existed which authorized him to exercise that power. 
That is all; but the ofticer exercising that power, it was held, 
would be ainanable under the constitution for its exercise in an 
improper manner, or for its abuse. That is the true doctrine, 
undoubtedly. The judiciary, in the ordinary discharge of its 
duties and as another department of the government, could not 
call in question the exercise of that digcretionary power at all— 
that is, as to Avhether the executive ofiicer exercising it employed it 
on proper or improper occasions, or in a proper or improper inan- 
ner. But in a court constituted like this, with power to try an ofii- 
cer upon articles of impeachment for abuse of his office, with 
what propriety can it be said that the constitution does not itself 
provide for that state of things, as it was clearly held by the 
supreme court of the United States it did, in the case to which 
I have referred ? Oh, says one of the learned gentlemen on 
the other side, " That don't mean impeachment of the offendors, 
" It means by turning him out of office at the next election." 
Why, it means both, as every man of common sense, even with- 
out being a lawyer, must know. It means both ; and wdien your 
law provides that for any abuse in office,  any abuse of powers 
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given—and there is abuse—why undoubtedly the constitution 
intended, and the law intended, that an officer guilty of such 
an abuse should be held amenable by impeachment. Why, 
according to that, the governor, who has the power of pardon, 
could not be impeached for a corrupt and improper exercise of 
that power. A judicial officer clothed with a discretionary 
power, as is often the case, could not be convicted for a corrupt 
and malicious or improper exercise of that power. I might go 
on and mention instance after instance, numberless, to show 
that such a position as is taken here by the accused cannot be 
sustained upon any principle of reason, of law, or of right. 

It is a little remarkable, senators, that in another branch of 
the subject it is assumed, and urged with like earnestness, that 
this power of the governor, given under that act, was not dis- 
cretionary, but was obligatory. Yon all remember it. An au- 
thority was attempted to be read by the learned gentleman 
who last addressed you [Mr. Smith,] to show that under certain 
circumstances the courts, in order to carry out the ends of jus- 
tice, will sometimes construe the word r)iay in a statute as if it 
had been sliall; and it was said, so construing the act, had the 
governor omitted to do what he did, he would have been liable 
to impeachment for not executing the Shoffner act. And he 
asked with some feeling, " Will the legislature command the 
chief executive officer of the state to do a thing and then im- 
peach him for doing it ?" 

Kow, senators, I submit to those of you who are lawyers, 
and indeed to those of you who are not lawyers, that this was 
the position taken by the counsel for the respondent who last 

jiddressed you; and, strange as it may seem, it was urged and 
insisted upon, and authority cited to sustain it after, as it is 
within the memory of us all, the directly opposite position had 
been taken in the answer to these articles of impeachment, and 
elaborated in arguments by two at least of his associate counsel 
who had before addressed you—Mr. Conigland and Mr. Boyden. 

Now nothing can be clearer than that both of these posi- 
tions cannot be true.    If the governor had a discretion given 
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to liim, by the act, under certain circumstances to declare the 
<'onnties of Alamance and Caswell in insurrection, then it is 
very certain that no such provision made it obligatory upon 
iiim to do what he had a discretion to do or n.ot to do. I sub- 
mit to you that the counsel was mistaken not only as to the 
€onstruetioii of the act itself, but as to the application of the 
Huthority cited by him. 

But in connection with this part of the case, a matter has 
been brought into tlie discussioii which it seems to me might 
.IS well have been omitted. I :-.:lude to the action oi the 
present incumbent of the c;::ef executive office of the state, 
touching the convention act passed at the present session ot 
die legislature, and which ha declines to execute "upon the 
:::.'':^und that it violates the cc ictitution. 

They say, " Would you impeach him for not carrying out 
or refusing' to execute a law whicli he thinks to be unconsti- 
iutional, and yet impeach the accus&d, and convict him, for 
executing a law which it is ii^sisled by his accusers was un- 
<3onstitutionar?" The casss .?,.o not parallel, uor does the 
point made toucii but a s y.ali portion of the case of the 
.iccused. Whatever ma_y have been the duty cf the present 
executive of the state, I shall not undertake to discuss now. 
I hav^e my own opinions ?bout it, and they have been sub- 
^itantially expressed in certal..: resolLitious now beFore the 
senate, which have been referred to by the counsel on the 
other side. Tliere is, however, c. marked difference between 
the two cases. One law is mandatory, the other is not. It 
i seems to me that no man of common sense can say that it 
was obligatory upon Governor Hoiden to do what it is claimed 
the Shoflfner act authorized him to do. Had he failed to take 
4;uch action it would have been a matter for which he could 
not have been impeached. It was solely in his discretion. 
The convention act is mandatory. There is the difference 
between the two cases. 

But it has been asked whether you will pass a Ir w and then 
undertake to punish the governor for executing it ?    Did 

158 
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this- legislature pass tlie Slioffner act ? A legislature passed 
the law. but not this one, and I shall have something to say 
about that hereafter. Now it may have been, and I shall 
endeavor to show it was so, upon another part of the case, that 
the governor and the legislature understood each other per- 
fectly well when the Shoffher act was passed. They knew 
its purposes. They had a common design ; and if the legisla- 
ture passes an act undertaking to confer upon the governor 
nf the state certain unheard of and unauthorized powers, and 
]:!e is part and parcel of the whole transaction, while you can- 
not impeach your predecessors, are you to be precluded from 
impeaching the governor of the state who undertakes to ex- 
ercise these powers, and moreover exercised them improperly 'f 
By no means. So, I apprehend, there is nothing in that 
position ; and that seems to me is the mxain one here upon 
which the respondent must rest for his acquittal. It is the 
doctrine that martial law existed, and all other law was at an 
end, and that he was for the time being clothed with absolute 
power. There is no stopping short, when you take that 
position, that each and every part of the constitution of the 
United States and the laws of the United States, and the 

■constitution of the state and the laws of the state, all—all 
•cease to operate within the sphere or region of country where 
this martial law prevails, during the pleasure of him who is 
clothed with tt is imm&nse power—the power of martial law. 

What is martial law ?' "Who has defined it ? Who can tell 
what it is ? Why, so far as we ean get at it at all, it is the will 
-of a commanding general, in time of war, within the lines of his. 
.army. That is it. One of the authorities read here quotes 
what the great Duke of Wellington said on the subject, that 
anartial law was no law :^t all ; neither is it any law at all—it 
is l>i:it the will of the commanding general for the time being. 
But all authorities, at least agree that it can only be exercised 
in tiine of waF—flagrant war—and not in such a state of things 
;as is alleged to have prevailed in Alamance and Caswell. Was, 
^here any war there "i   There was no war except that made by 
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tlie accused. "Was there any resistance to the armed force 
sent by the governor? None. Were there armies there 
opposed to each other? No. Not a hand was nplifted against 
the force that he sent there. The people were counselled to 
keep the peace, to submit for the time being to these outrages, 
and they did submit one and all. That was Ihe true state of 
things. Offences against the law, I admit, had been committed 
there, but there v/as no war. Yes, sir, it is gravely insisted 
that the effect of the Shoffner act, coupled with the declaration 
by him that Alamance and Caswell counties were in insurrec- 
tion, was to clothe the governor of the state with these immen-ro 
powers—the powor to set aside all constitutions and all lavvS 
during his pleasure; for one of the leramed counsel insisted, 
when commenting upon a case cited by my learned associate, 
1 Mr. Graham J the Pennsylvania case, as it was called, that until 
tlie governor of the state, or the legislature of the state, had de- 
clared that the insurrection, so-called, had ceased, martial law 
continued; and he was compelled, log'cally carrying out his 
position, to say that the power included the right to suspeiul 
the privilege of the writ of haheas corpus as well as any othir 
right of personal liberty secnred or intended to be secured by 
the constitution—that the writ of haleas corpus itself, notwith- 
standing the decision of the chief justice of this state, did r:ut 
run, legally speaking, to the counties of Alamance and Caswell, 
and he was necessarily compelled to take that position in order 
to sustain the one he had already taken, as to the existence of 
martial la\v, and by which he seeks to justify the action of the 
accused. 

Now, senators, this is an important matter. If that position 
be correct, then it is useless to talk about free government any 
more. If that doctrine is to prevail, constitutions are not 
worth the paper they are printed on. But is it correct ? It 
seems to me that to every man, lawyer or not lawyer, the 
simple statement of so monstrous a proposition is enough to 
show its absurdity and its untruthfulness. But I shall not be 
content with that,    I shall undertake to show that by well 
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settled law, by tlie decisions of our highest courts, and even by 
the authorities upon which the learned counsel relied to estab- 
lish that position, the position is a false one. And with regard 
to that allow me iirst to ask the question, What is war ? There 
may be war between two foreign nations, and there may be 
domestic or civil war. I admit that when there is organized 
armed resistance to a government to overthrow it, and the 
movement is one not of mere resistance to law, or even of mere 
local insurrection against law, but assumes the proportions of 
\''<ir against the government, then it becomes civil war—war 
actnall}'' exists and is recognized as such, as Vv^as the case in oia- 
late unfortunate contest. Then the rules of international law 
ppply to it, and it is recognized by them as a state of war. 
But who and what part of the government of this country is 
authorised to make war or to recognize a state of war as 
existing? 

Tbc counsel on the other side who discussed this questioTi 
rviainly, referred us to English authorities and claimed that h:6 
poG'tion was supported by them. Now we all know the crown 
of Engiand is invested with the war nipuking^ power, and n^or 
])arliament. But under our American system of government, 
tiio president of the United States, himself, cannot make o]- 
declare v/ar, but congress only has that pov/er. Has a state a 
light to make v^arl It is expressly forbidden hy one of tlic 
iirticles of the constitution of the United States. No state is 
jiilav/ed to keep on foot troops in time of peace, and in anothei- 
])art of the same paragraph, leaving out the part which is in- 
applicable here—"or make war." Congress alone can do 
that. No state can authorize it; no petty governor can 
do it without making himself amenable and impeach- 
able. Yet it is said we had a state of war in Alamance 
and Caswell counties. How ridiculous and absured to call tlie 
state of things which existed there a public war, so that martial 
law prevailed, so that the will of the governor became the law 
in these counties—nay outside also of these counties, in any 
portion of the state, where he choose to station his lawless 
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force! And if this principle can be establislied and the accused 
shall go free liere now, God only knows where and how and to 
wliat extent the exercise of tliat power will not he hereafter 
attempted. I wish, senators, to call your attention to a few 
authorities on this subject. I read from Wheaton's Interna- 
tional Law, section 296, note 153. 

" BcUigerentx>oiDer8 exercised in civil ivar.—This question 
"has received a practical solution in a w^ar on a vast scale  
" the great rebellion in the United States, of 1861. This was 
" not an insurrection of professed citizens for a redress of 
" grievances, against a government whose general authority 
" they acknowledged, nor an insurrection or civil war for the 
" purpose of changing the government or dynasty of an ac- 
" knowledged common country. It was an attempt of a ma- 
" joritj of the people in one section of the country to organize 
'• themselves into a distinct and independent sovereignty, in 
" other words an attempt, by an act of revolution, to set up, 
•■' within the previously acknowledged limits of a previously 
"acknowledged common nationality, and of a government 
" acknowledged to be legitimate, a distinct and independent 
" nationality. As a question of law the nation could not but 
" regard this as rebellion and treason. It was a political 
" question, whether it should be acquiesced in and the inde- 
" pendence of the rebels recognized or the rebellion be sup- 
" pressed by force. The rebels organized a government com^ 
" plete in all its parts—legislative, executive and judicial— 
" and set it in operation over the region covered by the great- 
" er part of eleven states, and declared that they should re- 
'' gard any attempt to enforce the national authority withiTi 
" their asserted limits as an act of international war ; treating 
"the United States as a separate nationality." 

So you will see from that M'hat is a state of war, what consti- 
tutes a war, a civil war, l^etween a government and a portion 
of its people, not a loose insuirection merely, ©iDposing the gov- 
ernment or the execution of its laws, but an attempt to over- 
throw the government itsel£    That constitutes a civil war. 
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But the idea that a mere paper insurrection in the coimty of 
Alamance or Caswell—(every senator within hearing of my voice 
knows that in point ot fact there was no insurrection there 
whatever)—technically and in law constituted a state of war, is 
absurd. Call that a war !—war between whom ? Who were 
the billigerent parties ? War against the national government ? 
The evidence is that there was not the slightest opposition to 
the enforcement of its laws, or in any other respect whatever. 
War against the state of ISTorth Carolina 'i Kot at all. The 
courts all open, the law in operation, and there v/as no re- 
sistance to civil authority. Offences against the law had been 
occasionally committed, it is true—some of them outrageous in 
their character, il gentlemen please, but yet that did not constitute 
a state of war. But I have other authorities upon that subject, 
and will read now from 2 Black's reports, [page 666,] and from 
what is commonly known as the Prize Cases, decided in 1862, by 
the supreme court of the United States. In that case it became 
a question whether certain vessels that had been seized after 
the proclamation of President Lincoln declaring the soutliern 
ports in a state of blockade, were the subjects of lawful seizure 
and prize. It was decided that there was then a state of war. 
The only difference between some members of the court and 
others was as to wliether the proclamation of the president, de- 
claring that a state of war existed, was snfBcient to authorize 
the seizure and condemnation of those vessels violating the 
blockade, until such a state of things had been first recognized 
expresslj^ by an act of Congress—that is all. But as to the 
principles of interuational law applicable to a state of war, and 
to that only, there was no difference at all between the mem- 
bers of the court.    I read from the opinion of Judge Grier: 

'■ The parties belligerent in a pubiic w^ar are independent 
'• nations. But it is not necessary to constitute war, that both 
" parties should be acknowledged as independent nationsor 
" sovereign states. A war may exist Avheie one of the 
*' belligerents claims sovereign rights as against the other. 

" Insurrection against a government may or may not cul- 
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** minate in an organized rebellion, but a civil war always 
•*' begins by insiirrection against the lawful authority of the • 
■*^ governments A civil war is never solemnly declared, it 
*■' becomes such by its accidents—the number, power and 
*' organization of the persons who originate and carry it on. 
"' When the party in rebellion occupy and hold in a hostile 
■" manner a certain portion of territory, have declared their in- 
" dependence, have cast off their allegiance, have organized 
" armies, have commenced hostilities against their former 
" sovereign, the world acknowledges them as belligerents and 
■*' the contest a war. They claim to be in arms to establish their 
■'• liberty and independence, in order to become a sovereign 
^^ state, while the sovereign party treats them as insurgents 
■" and rebels who owe allegiance and who should be punished 
" with death for their treason." 

That is a state of war.    And again ; 
"As a civil war is never publicly proclaimed, eo ^icmwje 

'^' against insurgents, its actual existence is a fav^t in our 
" domestic history which ths court is bound to notice and to 
" know." 

x4.nd again, from the same opinion, I will read a passage or 
tAvo on page 673. 

'• Under the very peculiar constitution of this government, 
*' although the citizens owe supreme allegiance to the federal 
*'• government, they oice also a qualified allegiance to the state 
" in which they are domiciled. Their persons and property 
" are subject to its laws. 

" Hence in organizing this rebellion, they have acted as 
"states claiming to be sovereign over all persons and property 
*' within their respective limits, and asserting a right to absolve 
"■ their citizens from their allegiance to the federal government. 
" Several of these states have combined to form a new con- 
" federacy, claiming to be acknowledged by the word as a 
'^ sovereign state. Their right to do so is now being decided 
'' by wager of battle. The ports and territory of each of these 
" states are held in hostility to the general government.    It is 
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" no loose^ unorganized insurrection licvmng no defined hoimd- 
"' ci7"y or j^ossessiooi. It has a bouiidaiy marked by lines of 
" bayonets, and whicli can be crossed only by force—south of 
" this line is enemies^ territory, because it is claimed and 
" held in possession by an organised, hostile and belligerent 
" povv^er." 

Wh}^, senators, there was not even in Alamance or Caswell 
a loose, tMiorganized insurrectim%y having any definite Jjoun- 
dary or position,—nothing of the liind. And yet we are told 
that the state of things there was a state of war, and that all 
civil law was at an end^ until ii; pleased the governor of the 
state to declare otherwise. I read still iurther from the opinioi; 
of another judge in that same rase, Ji:stics iN'elson, as to what 
constitutes war in a legal sense, 

'' The legal consequences resulting from a state of war bc- 
''' tween two countries at this day are v/ell understood and will 
'' be found described in every approved work on the subject of 
" international law. The people of .the two countries becom.e 
" immediately the enemies of each other—all intercourse, cora- 
" mercial or otherwise, between theni is unlawful—all contracts 
"existing at the commencement of the vrar suspended, and all 
" made during its existence utterly void. The insurance of 
" enemies' property, the drawing of bills of exchange, or pur- 
"^ chases in the enemies' country, the remission of bills or money 
'* to it are illegal and void. Existing partnerships between 
" citizens or subjects of the two countries are dissolved, and in 
" fine, interdiction of trade and intereoursG, direct or indirect, 
" is absolute and complete by the mere force and efl'ect of war 
" itself. All the property of the people of the two countries 
" on land or sea is subject to capture and confiscation by the 
" adverse party, as enemies' property^ with certain cpialifications 
" as it respects property on land." 

Now let us apply these principles to the people of Alamance 
and Caswell. Did they stand in the relation of enemies to 
the rest of the people of North Carolina ? Were all contracts 
made between a citizen of one of those counties and a citizen 
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of another county void ? Was their property subject to seiz- 
ure and confiscation ? And yet, if the position taken by the 
learned counsel on the other side be true, all these conse- 
€[uences follow. And in that same opinion, senators, a case 
which has been referred to here as sustaining- the position 
which the gentlemen on the other side have taken—the case 
of Luther vs. Borden, is referred to and explained. The 
opinion in that case was delivered by Chief Justice Taney^ 
who was also on the bench of the supreme court at the time 
these Prize cases where heard before that court, and he con- 
curred in the opinion of Judge Nelson from v/hicli I have 
read. Now let us see hov/ that case is to be taken. What 
was the case of Luther m. Borden ? It is stated and explain- 
ed here by Judge Nelson from whose opinion I have just 
read : 

" The case of Luther vs. Borden et al.y [T How., 4:5,] vdrieli 
'" arose out of the attempt of an assumed new governmerit in 
'' the state to overthrow the old and established,government 
" ot Khode Island by arms. The legislature of the old gov- 
'' ernment had established martial law, and the chief justice in 
'' delivering the opinion of tlie court observed, among other 
" things, that 'If the government of Ehode Island deemed the 
" 'armed opposition so formidable and so ramified throughout 
" ' the state as to recpaire the vise of its military force and the de- 
"■ 'claration of martial law, we see no ground npon which this 
" 'court can question its authority. It was a state of war, and 
"' the established government resorted to the rights and 
" 'usages of war to maintain itself and overcome the unlawlul 
" ' opposition.'" 

" But it is only necessary to say that the term ' war' must 
" necessarily have been used here by the chief justice in its 
" popular sense, and not as known to the law of nations, as the 
" state of Hhode Island confessedly possessed no power under 
" the federal constitution to declare war." 

So I state here now, that the legislature of N^orth Carolina 
possessed no power under the constitution to declare war or 
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authorize the governor ot the state to do it. And I say further, 
in relation to that matter, that there could be no martial law 
rightfully declared or authorized by the legislature of N^orth 
Carolina at all. The cases were very different. In Hhode 
Island tliere was an armed insurrection, an effort to overturn 
the existing charter government by force. It was opposed by 
force on the part of tlie state. What kind ot a government 
and what soi"t of a constitution had the state of Rhode Island 
then? Why it had no written constitution except what was 
called the charter, granted by Charles 11, simply authorizing 
them to establish a colonial government, undefined it its powders, 
unrestricted in many respects, and without those salutary pro- 
hibitions and safeguards which existed under our constitution. 
Bat how is it with ours? Look to your hill of rights, see the 
provisions there expressed that the privilege of tlie writ of 
haleas corpus shll not be suspended. See the provision 
there that the military shall always be kept in strict subordina- 
tion to the civil power. See another provision that arrests 
shall not be made except upon warrants, taken out upon oath 
for probable cause. See the wliole bill of rights ; then the pro- 
vision at the end of it, that powers not granted in the constitu- 
tion are reserved to the people. So, I say, there could be no 
martial law in Xorth Carolina, by legislative enactment, none 
even in the qualified sense as prevailed in Rhode Island during 
what was called there the Dorr rebellion. Bat in point of 
fact the legislature did not undertake to declare martial law 
liere at all. They had no such power, and they knev/ it. And 
although they did assume YCYJ great powers, in some other re- 
spects, yet except by way of inference and argument insisted upon 
by the counsel on the other side, I deny that they attempted to 
exercise this power. They say that this matter of martial law 
necessarily results from what the}^ did do. I say that no fair 
construction of the act would authorize any such conclusion, 
because such is not its language, and because it is to be sup- 
posed that the legislature did not intend to throw behind 
them all the provisions of the constitution intended to pro- 
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tect the liberties, lives and fortunes of citizens. But they 
merely intended to do what they did do, when they said that 
the governor, whenever in his ju'lgment life and property 
were not safe in any county, might declare that county in a 
state of insurrection. They did not intend, (it ought to be at 
least charitably so supposed,) to set at defiance all those pro- 
visions of the constitution which were designed as safeguards 
of the citizen to protect him in these very rights which they 
said it was their purpose to protect by conferring this discre- 
tionary power. But to I'eturn to the subject of Avar, and mar- 
tial law more particularly. 

Perhaps I am piling Pelion upDn Ossa with authorities upon 
that subject. But I will venture to read one more, (as Eng- 
lish authority has been cited here,) and that from a very ven- 
erable father of laAv—I mean Coke—as to what is war. 
[3 Thomas Coke upon Littleton, page 40.] He concluds the 
subject as follows : 

" Therefore, when the courts ot justice be open, and the 
"judges and ministers of the same may by law protect men 
" from wrong and violence and distribute justice to all. it is 
" said to be time of peace. So when by invasion, insurrection, 
" rebellions or such like, the peaceable course of justice is dis- 
" turbed and stopped so as the courts of justice be, as it were, 
" shut up, et silent leges inter anna, then it is said to be time 
" of war. And the trial hereof is by the records and judges 
'' of the courts of justice ; for by them it Avill appear Avhether 
"justice had her equal course of proceeding at that time or no, 
" and this shall not be tried by jury." 

The same doctrine upon which I have been insisting is for- 
cibly laid down in the case of Milligan, whicli lias been so 
frequently referred to here, and wliich there was such a stren- 
uous effort made on the part of one of the eonnsel on the 
other side to shov/ was not law, but that the opinion ot the 
courts, strange as it would seem, was not only not the law of 
the land, but that it was the mere obiter dictum of the 
judges concurring in that opinion. 
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AVel], this is the first time that I ever heard the opinion of a 
court upon points directly involved in a case before it pro- 
nounced a mere obiter dictum. I^ow I have that case before 
me. I know a large portion of it has been read already and I 
v.'ould not trouble the senate with it again but for the elabo- 
rate effort that M^as made by one of the counsel on the other 
side to show that it had been entirely misapprehended, and 
that what we insisted upon here Avas not the opinion of the 
court but of certain judges thereof, and that it vras not the 
law; tliat the question which ihej had undertaken to decide 
was not before tliem, was not presented, bnt that they had gone 
out of their way and decided a point iiot involved in the case. 
Is that 30, senators ? What was Milhgan's case? Iwill dis- 
I'ose of it as briefly as I can. 

" Larabdin P. Milligan, a citizen of the United States and a 
'' resident and citizen of the state of Indiana, was arrested on 
'"' ''he 5th day of October, 186-1, at his home in the said state, 
" Ij'V the order of Brevet Major General Hovey, military com- 
" n:!audant of the disti'ict of Indiana, and by the same authority 
' eonfLned in a military prison, at or near Indianapolis, the 
'• capitoI of the state. On the 21st day of the same month lie 
" was placed on trial Isefore a " military commission," con- 
" vened at Indianoplis, l>y order of the said general, npon the 
'" following charges preferred b}' inajor Burnett, jndge advo- 
" catc of the north.-western military department, namel.y: 

-' 1. ' Conspiracy against the government of the United 
^"States.' 

" 2. ' Affording aid and com.fort to rebels against the au- 
'• 'thority of the United States.' 

" 3. ' Inciting insurrection.' 
" 4. ' Disloyal practices,' and 
" 5. ' AH elation of the rules of war.' 
" Under each of these charges there were various specifica- 

" tions." 
Milligan was brought before a military commission and was 

tried and  convicted and sentenced, to be executed, and that 
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sentence was approved by the president of the United States. 
He sued ont a writ of habeas eorjms before the circuit court of 
the United States, and his case being brought before that 
court, and tliere being a disagreement between tlie two judges 
holding the court as to whether he was properly or improperly 

• convicted, or conld be executed under the finding ol the mili- 
tary conrt, as all lawyers know, npon that division of opinion 
between the judges, a decision by the supreme court of the 
United States was called  for  and  was  had in the year 1866. 

The trial and conviction were during the v.-ar v.'heu every 
thing was in a state of heated excitement. Tliese v,-ere the 
ipiestions upon which the judges were divided: 

" I. On the tacts stated in the petition and exhibits, onght a 
v.Tit ot haoeas corpu-s to be issued accordiiig to tlie prayer of 
said i3etitioner ? 

*' II. On the lacLs stated in the petidon and exhibiLS, oug'jt 
" the said Milligaii to be discharged ii=om cuBtody as m-sai;; 
" petition prayed v 

'^III. Whether upon tlia facts stated in the petition and 
*' exhibits, the military commission had jiirisdictiou legally i.j 

y and sentence said Miihgan in manner and formaz in saia 
'M:)etition and exhibit is stated," 

So yon sse, senators, that the whole ground was covered, ai^d 
nc't merely that arismg under this act of coagress of 1868, 
M'hich allowed a suspension of the writ of habeas corpus—I 
mean the act of congress which required, as insisted by Mr. 
Boyden here, ar.iong other things, that after a certain time of 
detention, if a conrt passed and the party was not brought be- 
fore that court and the charges against him inquired into, then 
he should be entitled to his discharge. In the meantime, how- 
ever, Milligan had been tried by a military court, and he claimed 
his discharge not only under that act, but the whole ground was 
presented whether under any circumstances—tb.at act or other- 
wise—a military com.mission sitting as this did, had a right to 
try, condemn, and have executed, a civilian, a man not con- 
nected with the army of the United States.    Kow the learned 
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coimsel, [Mr. Boyclen,] says that nothing was in issue before 
the supreme court except as to whether this man had a right 
to his discharge under the act of 1863, having been detained 
by the military in the meantime so that he could not get before 
the circuit court and that that was the only question involved; 
that the court, in deciding upon the broad ground that martial 
law did not prevail in Indiana and authorize the trial, convic- 
tion and execution of this man by a military court, went out of 
their way and pronounced a judgment upon matters not in- 
volved in the case ! Therein he is totally mistaken, as any 
crentleman who will take the trouble to read the facts of this 
case will see. Here in this volume of "Wallace is the argument 
ox counsel, occupying a hundred pages or more upon this very 
question among others, which was decided by the court. Well, 
what did the court decide ? The first question raised in the 
supreme court was a question of jurisdiction. All the judges 
decided that the supreme court had jurisdiction. All agreed 
that the military commission had no right to try and convict 
him in the w^ay they did. What was then the question about 
which there was some disagreement between the judges? 
Simply that the majority of the court held that under the con- 
stitution of the United States, even congress had not the power 
by any pretended law to authorize the trial and conviction of a 
man, situated as he was, by a military commission, whereas the 
minority of the court, composed of the chief j ustice and three 
other judges, said that although congress had not given such 
power—(that v/as expressly ruled)—yet that, in their opinion, 
congress in time ot war, might give such power to try a civilian by 
military commission. That and other military commissions sat 
during the war, when the blood and the brains of men were in 
a seething state and had not cooled even when this decision was 
made. The majority ot that court, however, has settled the 
law, as cited here, that not even the congress of the United 
States can by any law, even during a war, order a civilian to 
be tried by a military commission, but that every such man is 
entitled to a trial by a j ury of his peers.    That is a great prin- 
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ciple of liberty wliieli onr forefathers incorporated into tlie con- 
stitntion, and God torbid that it should ever be stricken out 
or silenced, or that the rights of the citizen under it should ever 
be impaired, diminished or taken away. 

But take the dissenting opinion of the minority oi the court, 
relied upon by my friend, [Mr. Boydcn,] and let us see whether 
it "warrants him in taking the position which he has. The 
chief justice says : 

" We by no means assert that congress can establish and 
" ^PP\y ^^^6 laws of war where no war has been declared to 
" exist." 

Mark that—that not even congress could do that. Can the 
legislature of North Carolina do it 1    Can the governor do it 'i 

'• "Where peace exists, the laws of peace must prevail. Whai; 
" we do maintain is, that when the nation is involved in war, 
" and some portions ol the country are invaded, and ail are 
""' exposed to invasion, it is within the power of congress to 
"determine in what states or districts such great and innnineni; 
"public danger exists as justiiies the authori^atiou of military 
" tribunals for the trial of crimes and ofi'ences against the dis- 
" cipline or security of the army or agairsst the public safety." 

That is all. They, the minority, held that congress had 
not authorized such tribunals, and they have told you when in 
their opinion congress may do it, differing from the majority 
in that respect, v.diich we submit is the safer rule—the rule of 
liberty and of law. 

We have had a great deal of English authority introduced 
upon the other side—as if it had, most of it, anything whatever 
to do with this case. Where is this power to be sought for in 
this country ? In the constitution only. English authority, 
therefore, amounts to little or nothing upon questions of this 
kind. They have no written constitution defining the powers 
of government. The powers of that government are not lim- 
ited in many respects as in our American systems, national and 
state. The power of the crown is vastly greater than that of 
the "oresident  of the United  States.    So that  much of the 
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authority cited upon the subject under discussion amounts to 
nothing. It does not follow that what the king of England may- 
do can be rightlully done by the president of the United 
States, much less by a petty governor of a state. 

Now as to this matter being one under the constitution, I 
read further from the same dissenting opinion of C. J. Chase. 

" We have thus far said little of martial law, nor do wepro- 
^' pose to say much. What we have already said sufficiently 
"■ indicates an opinion that there is no lavv^for the government 
" of the citizens, the armies or the navy of the United States 
'' within Americjm jurisdiction, which is not contained in or 
"• derived from the constitution. And wherever our array or 
" navy may go beyond our territorial limits, neither can go 
"beyond the authority of the president or the legislation of 
^- congress." 

One of OV.V friends on the other side [Mr. Boyden] has pro- 
duced, as one of the authorities relied upon here. Bishop on 
Criuiinal Law^ which he declared to be " very high authority," 
and so much v\^as he pleased at what he called this high au- 
thority that, when the question of insurrection was discussed, 
early in the trial of this case, he insisted, as senators will remem- 
ber, that a whole chapter from it should be read to the senate 
notwithstanding it was stated then that it would be printed. 
He has again read it for your edification, and by this time, I 
trust, senators have it pretty safely fixed in their memories. 
Who is Mr. Bishop, that his opinion is to override the opinion 
of the judges of the supreme court of the United States ? A 
Massachusetts lawyer, I believe, but certainly unknown to 
fame. I never heard of him, I confess, though that may be 
my own fault, until I saw first this book of his. He writes a 
book on criminal law and publishes it. In it is this remark- 
ble chapter written during the war, no doubt, for the book is 
published in 1865.' He tells you that these opinions that he 
puts in that chapter are his own opinions, and although he 
claims to deduce them from the constitution, they certainly 
differ widely from the constitution itself.    He cites no authori- 
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fey wliatever. He refers not to any of the fathers of the coii- 
•stitution or to the learned commentators who have writteia. 
Tipon it—to Story or to Curtis or the Federalist—hiit he 
tells you these are his [Mr. Bishop's] opinions. They rDa}' be 
somewhat peculiar, he says, but nevertheless they are his. 
He utters them, he says, in no party sense—none whatever. 
Oh. no! but yet they are very extraordinary opinions and he 
seems to be aware of the fact. They were something new t® 
the profession and they have never beea recognized as law 
by any of the courts. Search tliis case of Milligan, decided 
•one year afterv.^rds. Do you see Mr. Bishop cited or relied 
upon there, although tiie case was argued by several of the 
ablest counsel in the land ? It seems to have been regarded 

■as the mere offspring ©f the heated season of the war, when, 
.as we all knov\^, opinions were put forward whioh would not 
bear the test of examination. Look at a later edition of has 
booh, published since, with a I'eference therein to this decision 
in Milligan's case—^and as to which he seems to have bees, 
somewhat nettled. In the third edition of has work, note 1 
to the 65th paiagraph, he says : 

" Since this discussion origiuaLIvappeared im tsie third editiom 
■" of the present work, the subject has been discussed before and 
"by the supreme com-t of the United States, Ex-parte Milli- 
'•' gan, 4 1/Val. 2, There a-r^ in thif^ case various expressions to 
^' be found even in the opinions delivered from the bench not 
" in accordance with tke doctrine of my text. Stili I do not 

■" think the text needs therefore to be in any v.^ay modified, 
•" while yet it is impoi'tant to examiaae the ease somewhat im 
*' this note." 

And after «uch examination, with which 1 ish^li aot trouble 
you, he says: 

" There is mnclk moi« which might be said about this case'; 
^' but the foregoing observations are sufficient to point to the 
" following conclusion concerning it. The court proceeded 
•^' throughout upon a misapprehension of the meaning of those 
•'■' decisive statutory phrases whicli area part of the fundamentals 
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"of our language, and not of our language only, but of aD 
" languages, spoken by people who claim a share in the law «>f 
" nations, which is the common propertj of all civilized people, 
"' The decision,, iadeed,, if accepted as sound and followed liere- 
" atter, overturns a certain j^art of the English language and 
"of the language of the universal law of nations; and, with 
" it, a part of the law itself wliich i& the common property of 
"mankind. The court is our sapreme '■judicial tribunaJ,' 
"^and no more. If it were a 'lexicographical tidbuiialy' it 
" would perhaps have jurisdiction of this que&tiow. As it is, I 
" deny that the decision is binding as law anywhere. See 
- Bishop First Book § 455, 456, Crim. Proeecl. 1, §1039, 
" 1045. Even if it had jurisdiction, th-e faet that this main 
" point of the case was so evident]}^ passed vrithont a single 
'■^ real tbonght, and without so much as a glance into the aiu- 
•■'thorities-, would render it on familiar pirinciplesj. nearly 
*■' valueless as a future authority. I shall not modify my own 
" text to suit the new Americmi—not ErKjlish^—^^Thich we find in 
'^ this case. My readers have the whole case before them in 
" tlie ijook of reports, aad they can follow it as iai*plicity as 
" they choose." 

So, senators, you see wlioMir. Bishop is, and wiiat he thfcks of 
the suprea:se court of the Uaited States. lie thi-nks that he, 
M)-. Bishop, kaows much better what the law is than they do, 
and he does Bo.t hesitate to say so, thougli not in the best 
temper, and tbsst is the '^ very high authority " with which my 
friend, Mr. Boyden, is so much in love. But even that au- 
thority, extraordinary as it is, and tlie opinions uttered by him, 
extraordinary as they are, apply only, as he himself says, to a 
state of war and not to a time of peace, and, as I have already 
shown, have therefore BO application to our case. 

"Well, they refer you also to the opinion of Mr. Bates, while 
attorney general of the United States, wliich is most extraordi- 
nary 9f all. I regret that any lawyer, especially one who is^ 
now in his grave, slionld ever have penned such an opinion a& 
that.   What is it ?   "Why that there are three independent de- 
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partmeiits in the government of tlie United States; that the 
president is one of them, and that he having in time of war oxer 
cised tho power—which the supreme court, by the by, has since 
decided to belong alone to congress—of setting aside the privilege 
ot the v.'rit of haheas cor])us and of arresting and detaining 
parties at his will, was the judge, solely, of what his powers 
were in that respect, and that no other department of the gov- 
ernment could call in question his exercise of such authority. 
Why, vrhat is the judiciary for ? What are your laws in reier- 
ence to Jialeas corpus for ? For what was the great struggle 
in England for so many years against the crown, which claimed 
like authority ? What security has any man if that doctrine is 
to prevr.il—that whenever a war exists, the president of the 
United States may not arrest whom he will and detain them as 
long as he pleases, and that no other department of the gov- 
ernment can call his action in question ? And, gentlemen of 
the senate, that opinion is cited here as authority to show that 
the gGV3rnor of North Carolina can do likcMdse, because if it 
was not cited for ihat purpose, for what other pui-pose, I pray, 
was it cited ? Yes, this extraordinary claim of power is set up 
here in connection with the pretended doctrine of martial law; 
and I say to you, senators, if such doctrines are to prevail, away 
withei\illiberty, away with constitutional law; they are gone, 
they are worthless, and in their stead you inaugurate the law 
of one man's will—tlie will of a despot. 

I have taken more time, perhaps, in the discussion of this 
question than I ought to have done. I have done so because I 
wanted to show its utter fatility and baselessness. I believe, 
too, that upon that position rested mainly here the defense of 
the respondent; and if we have overthrown that, as I think we 
have completely, then, in a legal point of view, the respondent 
has little or nothing left to stand upon. 

But this question is presented in a somewhat modified shape, 
in the next position taken by the counsel on the other side, 
and that ia that the fact ot declaring these comities in a state of 
insurrection was, ia a legal point of view, to put all the people 
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therein in tlie attitude of insurrectionists, and tliat the respon- 
dent had rightful authority to arrest or cause to he arrested any 
or all of them hy military force alone, and to detain them as 
long at least as, in his opiniou, the pnblic safetj^ or interest 
required it; and that, until that time, the judiciary had no 
rifi'ht to discharge any such prisoners by writ of habeas 
corpus. Senators, is that position correct % I know that it 
was ruled by the chief justice, novs^ presiding over this body, 
when the liaheas coiyus cases v/ere before him, that he could 
not inquire into the fact whether insurrection did or did not 
exist; that sitting as a judge he was bound to take it that in- 
surrection did exist, because he had no light to question the 
fact that it did, after a co-ordinate branch of the government, 
which was invested with a discretionary power to declare the 
counties in a state of insurrection, had done so. But with the 
other position which he took—(and it is with deterencc that I 
enter upon the discussion of that question)—I beg to enter here 
a respectful dissent. He held that tlie effect ot it was to make 
every man, woman and child in those counties insurgents in 
point oi law. I shall endeavor to show that it w^as an opinion 
formed and expressed, perhaps, with little consideration, and 
not sustained, as I believe I can show^ by the very authorities 
upon which he relied for his decision. It seems to me that 
the mere statement of this position is enough to cause one to 
doubt its correctness. The idea that by a mere paper de- 
claration of insurrection, every man, however innocent of any 
oftence, in either of those two counties was in law an insur- 
rectionist, liable to be seized and detained, without civil 
process or probable cause shown, or even without any charge 
made, is one that must strike very forcibly the mind of any 
man, whether he is a lawyer or not, as being extraordinary. 
Is there any such technical rule of law ? If so, when does it 
apply—does it apply to such cases as we have now under con- 
sideration ? Surely no rule of municipal law in a state,— 
lawyers will understand what I mean by that—creates any 
such state of things.    The error of the chief justice was in 
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applying a well known principle of international law, arising 
only out of a state of public war, to the case before him, 
as I shall endeavor to show yon, bnt which had no proper 
application to a mere local insurrection in a state, (assuming 
that such insurrection existed,) which had not assumed 
the proportions of a war. Now, in that opinion the chief 
justice bases himself upon the opinion of the chief justice 
of the United States in the Mrs. Alexander Cotton Case. 
What was that ? Mrs. Alexander lived in the state of 
Louisiana, upon the Red river. She was there residing 
during the late war. She had certain cotton in her pos- 
session. When the armies of the United States, under Gen- 
eral Banks, made their celebrated campaign up that river, Mrs. 
Alexander's cotton was seized and it was carried to one of 
the western states, and there sought to be condemned as a 
lawful prize of war. That was in the year 1864. She made 
claim, as she had a right to do, in the circuit court of the 
United States. She claimed that she had always been loyal 
to the government of the United States, in point of fact, that 
the cotton Avas hers, that she had taken no part in the rebellion, 
and that, therefoi'e, her cotton ought not to be confiscated. 
The case v/ent to the supreme court of the United States, and 
it was there held that the cotton was a subject of seizure and 
condemnation, as a prize, upon the ground that when war 
exists, as between the belligerents, each is an enemy to the 
other, including all the inhabitants of the respective countries, 
and as an incident of war according to international law, the 
property of the inhabitants of the respective sections, at all 
events the property of those of us here who were called rebels, 
was a subject of seizure and condemnation—not by virtue of 
any act of congress, but upon the principles of international 
law as applied between belligerents in times of war. I wish 
to refer to that case. I read from page 419 of 2 Wallace—for 
it was upon this case alone that the chief justice in delivering 
that opinion based it: 

" It is said, that though remaining in rebel territory, Mrs, 
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" Alexander has no personal sympathy with the rebel canse^ 
" and thather property, therefore, cannot be regarded as enemy 
" property, but this court cannot inquire into the personal char- 
"acterand disposition of individual inhabitants of enemy terri- 
" tory. 

" We must be governed by the principle of public law, so 
" often announced from this bench as applicable alike to civil 
" and international wars, that all the people of each state or 
" district in insurrection against the United States must be 
" regarded as enemies." 

l^ow I put it to you, senators, whether the public law there 
referred to is not the law of nations, and whether it does not 
only apply to a state of recognized v/ar betv/een belligerents— 
whether that was not the meaning of the chief justice of the 
the United States, who delivered this opinion, and whether it 
could apply to such a state of things as existed in North Caro- 
lina, so as to put all inhabitants—every man, woman and 
child in those counties—in a state of insurrection, and make 
them public enemies and to be dealt with as such. Chief 
Justice Chase says we must be governed by the principle 
of public law so often announced from this bench, and he refers 
to the Prize Cases reported in 2 Black, and to the opinion of 
Judge Nelson, from which I have already read an extract, 
showing what were tlie consequences of a state of war, how 
each section of the country and their inhabitants became 
technically enemies, how all contracts and business ceased 
between them, how their property became liable to confis- 
cation and seizure—all resulting from a state of war. But 
I will, with your permission, now read a little more from the 
same opinion of Mr. Justice Nelson, which is referred to by 
Chief Justice Chase in the Mrs. Alexander case, and upon 
which his opinion in that case is based : 

" The ports of the respective countries may be blockaded, and 
" letters of marque and reprisal granted as rights of war, and 
" the law of prizes as defined by the law of nations comes into 
'' full and complete operation, resulting from maritime captures, 
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*\jnre helli. War also effects a change in the mutual relations 
"•of all states or coimtries, not directly as in the vcase of the 
-' ibelligforents, but immediately and indirectly thougli they 
■''take no part in the contest, but remain neutral. 

" This great and pervading change in the existing conditiou 
" of a country, and in the relations of all her citizens or sul)jects, 
" external and in.te.rnal, from a state of peace, is the immediate 
^' effect and result of a state of war; and hence the same code, 
"^ which has annexed to tk<3 existence of a war all these distur- 
" bing «©insequenees, has -declared that the right of making 
^'war belongs exclusively to the supreme or sovereign power 
■" of the state. 

" This pov^er in all civilized natiosis is regulated by tlve fnn- 
■" damental laws or niunicipal constitution of the country. By 
■*^ our constitution this pov/er is lodged in congress—congress 
•'^ shall have power to declare war, grant letters of marque and 
"^'reprisal, and mak« rules concerniiig captures on Land airl 
^^ water." 

And again lie -says". 
" AVe have thus far been eonsidering the sialics of the citi- 

^^ zens or subjects of a country at the breaking out of a public 
" war wheii recognized or declared by the competent power. 

" In the case -of a ix^bellion or resistance of a portion of 
•'^ the people of a country against the established go^'ern- 
■'^ ment, there is no doubt, if in its pis:'ogress and enlargement, 
" the government thus sought to be overthrown sees fit, it 
^^ may by the oonipetent power recognize or declare the ex- 
■^■'istenee of a state of civil v/ar, which will draw after it all the 
■'^ consequences and rights of war, between the contending par- 
^" ties, as in the case of a public w^ar. Mr, Wheaton observes, 
'" speaking of civil war, ' But the genea-ai usage of nations 
■" ' regards such a war as entithng both the contending parties 
■^'' to all the rights of war as against each other, and even as 
^'' respects neutral nations.' It is not to be denied, therefore, 
" that if a civil war existed between that portion of the people 
^' m organized insurrection to overtlirow this government, at 
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'^ the time this vessel and cargo were seized, and if slie wag? 
" gnilty of a violation of the blockade, she would be lawful 
" prize of war. But before this insun-ectioa against the estab- 
" lished governiaent can be dealt with ©n the footiag of a cdvil 
" war, ■within, th© BaeaBiiag' of the few oi najtioiass a-ridj the con- 
" stitution of th© XJrJted States, and whidi wil da-aw after it 
" belligerent rights, it must be recognized or declared by the- 
" war-malking power of the government." 

Has this pretended insurrection in Alamane© and Caswell 
counties ever been recognized as war so that these tremendous 
conseqr»enee& are to follow ? Again it is said i» the same 
opinion: 

'■' 'Eo power sliort ©f this can change the legal status ©f the- 
" government ©i the- relations- of its citizens from that of peace' 
"to a state of war,, oi'' feing into existence all those duties an el 
" obligations of neutral thiifd parties growing out of a state ot 
" war. Tlie war power ©f the government must be exercised 
'^ before tMs changed condition of the government and people 
" and of neutral third parties cam be admitted. There is no- 
" difference in this respect between a civil or a public war." 

^ow I wish to< hisowj senators, especially of those of youi 
who belong to the legal profession,- w^hether there be anything" 
in this case—(and I ahould be ^^iKng even to lay the matter 
before his honor;, the cliief justice now presiding, after full con- 
sideration,)—whether,. I say, there was anything in the circum • 
stances esisting in the counties of Alamance and Caswell tcv 
bring after theiija all the coasequences or any of the con- 
secpiences of a public war or civil war, so as to make each one- 
of these parties arrested, legally speaking, though not in iact,. 
insurrectionists,, and liable to be seized and arrested by military 
authority, and that without regard to the fact whether they 
were guilty or innocent of any offence. If that be so, 
it must be because there was existing war then and there 
in the sense known to the laws o± nations. It can only be 
deduced from, the principle of international law, as I have 
endeavored to show, applicable to a state of war only.   But 
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I have sliown jo\i here that the state of Korth Carolina 
cannot make war npon any of its citizens, that one part of 
the people of a state cannot legally make war against 
another part. The governor, I admit, has power under the 
constitution to call out the militia to suppress an insurrection. 
He had those pov/ers expressly given to him by the act of the 
legislature, if that could add to his power under the constitu- 
tion. But to say that his proclamation produced or declared a 
state of war; to say that the effect of it was to put every man 
in Alamance and Gr.swell counties in the attitude of a law- 
breaker and insurrectionist and at the m-grcy of the governor 
who chose to arrest him, is to say tiiat which I think is not 
warranted by the law of the land and not sustained by any 
authority whatever. IVe ask in vain where, previous to the 
trial of these Kaheas corjms cases, any such ruling can be found 
as to the action ol a state or of the United States government 
in undertaking to suppress insurrection—an insurrection not to 
overturn government, but merely to resist or prevent the exe- 
cution of some particular law or lavvs of that government. 

Wh}^, take for instance, tlie Whiskey Insurrection in Penn- 
sylvania in the time of Gen. Washington, referj-ed to by one 
of the managers [Mr. Sparrow] in his opening speech here. 
What course, in the better daj^s of the republic, vras then pur- 
sued ? Forces were called out; they were sent to that portion 
ot Pennsylvania where there was open and armed resistance 
to the law; but Tv\as it considered that all the people in the in- 
surgent district were public enemies and insurrectionists, and 
were they treated as such ? ISTo, they were treated, those only 
of them who were or Imd been in resistance, as misguided 
men. They, or rather a portion of them, were arrested upoii 
warrants issued by the district judge of the United States, 
aided by the military authority, whicli was required in order to 
enforce the execution of the law. That was not the day of 
martial law or of military commissions. That was not the day 
of arresting men at the point of the bayonet witliout warrant or 
probable cause shown, merely because it suited the will  of 
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some man who was " clothed with a little brief authority." Such 
things were not done in the better days of the republic. 
Whether we shall ever know them again; whether we shall 
ever see tliat state of things restored, which every man must 
in liis heart desire, depends somewhat, nay, very much indeed, 
upon the decision of this case. 

There is another position taken kindred to the one I have 
been discussing: that the effect of declaring the counties in 
insurrection by the governor under the Shofiner act, was and 
is legally conclusive of the fact that such insurrection did exist, 
iind that it cannot be contradicted or called in question here. Is 
that so?    What authority is shown for it?    ITone. 

It is said that the chief justice, now presiding here, when the 
matter was before him in the Jiaheas corpus cases, decided that 
lie sitting as a judge could not enquire into it. Pie did so de- 
cide, and perhaps properlj^; but whether so or not is not here 
material to enquire. But has he decided so here—that is, 
that this court of impeachment is in like manner concluded ? 
No ; but in the progress of this case it has been virtually de- 
cided otherwise. You all recollect while the discussion was 
going on as to what constituted insurrection, and upon a ques- 
tion of evidence, and when it was objected on the part of the 
inanagers that in point of fact no insurrection existed, legally 
speaking, and according to the provisions of the constitution, 
and that the facts sought to be proved by the defence did not 
prove or tend to prove insurrection, it was said in reply : " It 
is proper, nevertheless, and altogether right to suffer these facts 
to go before the court upon the question of the intent and 
motives of the respondent." And it was, after elaborate dis- 
cussion, so decided by the chief justice, and the decision was 
acquiesced in by the senate. And the chief justice in making 
his ruling, which you will find at page 475 of your printed pro- 
ceedings, in substance said, that Vvdien the Jiaheas corpus cases 
were before him, the question whether insurrection in fact 
existed was ruled out by him on the ground that the judiciary 
Jiad no power to revise the action of the executive, but that it 
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was competent for this court to do so, and to look into tlie 
official conduct of all the principal officers of the state. On 
the question of motives he ruled that the facts then proposed 
to be shown by the defence were competent, inasmuch as a 
criminal intent was charged upon the governor in declaring the 
counties in insurrection when there was none in fact, although 
such facts did not prove an open insurrection. 

The whole matter is and must be an open one for a court of 
impeachment. How can this court be concluded from en- 
quiring whether the governor of the state exceeded his lawful 
poM'ers in declaring these counties in a state of insurrection ? 
How, under the law, assuming that hehad such power, would 
you get at him for an abuse of the power that was conferred 
upon him, unless j'ou could enquire into all the facts and cir- 
cumstances under which ho put these counties or attempted to 
put them in a state of insurrection ? The proposition, it seems 
to me, cannot be maintained for a moment, and I dismiss it 
with these remarks. 

The next position is that, though the acts complained of 
were unlawful, yet if they were, in the opinion of the respon- 
'dent, necessary to promote the public interest, he ought not to 
be convicted upon impeachment for doing them. Is that a 
legal defence ? The plea of necessity is set up—the plea of the 
public good, which it is even insisted is superior to all law— 
that is set up here as a defence; at all events if not pleaded by 
way of justification, it is offered by way of excuse. Bad men 
have been ever prone to offer such excuses for their evil deeds. 
That is an admission for the time being, at least, that the res- 
pondent has no law upon which to stand. Who is to judge of 
this necessity? "Who has invested the governer of tliis state 
with any such power? From whence does he claim to 
derive such power as this? As I have said before, yon 
are told, " other public men have done such things. He acted 
" as he thought for the best. He may have made mistakes, 
'' he may have done things which he ought not to haA^e done.*' 
Some of his counsel have said, " We are free to confess that he 
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" has committed grave mistakes, but you should be merciful 
" and make allowances for the difficulty of his position, and 
" not convict him upon this impeachment." Another of them 
said in substance, "He is one of the best and purest and wisest 
"of men. He has done much service to the state. He has 
" at least suppressed this insurrection, and put a stop to the 
" commission of horrid crimes." Has he ? "Well, I have not 
heard much about that lately, except from another quarter. 
There it is said it is not suppressed, and that crimes of a certain 
kind are here an everyday thing; and while you are going on 
with the prosecution here, his excellency is in another place 
engaged in getting up a prosecution against 3'ou and the peo- 
ple of this state. For what ? His counsel have told you here 
that he succeeded at least in putting down all these outrages, 
which now it seems are the subject of so much indignation, 
real or pretended, elsewhere. 

Kow any such plea as that—the plea of necessity and good 
intention—is a thing that addresses itself to your clemency and 
not your justice. Suppose that you were upon a jury—as jou 
are the jury here. A man is charged with a heinous crime, say 
with murder. He is put upon trial, and by way of defence his 
counsel states, " This man that my client put to death v/as a law- 
" less, dangerous man, a nuisance to the public and a pest to 
" society. It was necessary that he should be put out of the 
" way, and my client tlierefore took his life, honestly believing 
" that the public welfare required it." Do you think you could 
acquit that man upon such pretences ? Would you not, by all 
the rules of justice and of law", hold that he was guilty of mur- 
dsr ? Now I grant that is a very strong case, an extreme case if 
you will, put by way of illustration merely, and to test a princi- 
ple. Eut I cannot forget that the respondent here stands charged 
with some very great outrages—outrages upon indi\ddual citi- 
zens, and yet more upon the constitution and laws of the state, 
by him knowingly and wickedly violated time and again. 

If these charges be true, hovv' can you excuse him upon the 
plea of good intentions ?    There is a very bad place said some- 
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times to be paved all over witli good intentions. If they reall}^ 
existed on the part of the accused, as to which, however, I shall 
have hereafter something to say, then I repeat that it is a mat- 
ter which addresses itself to your clemency after he is convicted. 
You may or you may not subject him to all the pains and 
penalties of the law. But to say that he can set up any such 
excuses, true or false, by way of defence, is to go outside of tlio 
law. It would result in this—that every criminal, b}' erecting a 
selt-constituted tribunal in his owu bosom, could excuse him- 
self from any of the consequences ot the violation of law. Tliat 
would be simply absurd. Yet v/hen you come to examine it, 
that is one of the positions taken and seriously insisted upon 
by the counsel on the other side, with what reason you, senators, 
must decide. 

. Again, it is said that before you can rightfully convict the 
respondent, you must be satisfied and virtually so find that he 
had a criminal intent; that a criminal intent enters into every 
ofi:ence, and that if he had no criminal intent in what he did, 
you are bound to acquit him. AVell, to a certain extent that is 
the law, but not to the extent claimed here. Every man is pre- 
sumed to knoAV the law. Xo man has a right, when arraigned 
for a criminal offence, to justify himself by saying that lie 
thought he was doing right and did not intend to do anything 
wrong; but he is held to be amenable for his acts. That, as 
every lawyer knows, is a general rule, and none other could be 
safely adopted. I know that in a certain class of cases referred 
to by the learned counsel [Mr. Smith] who made this point more 
particularly, corruption or malice or improper intent as regards 
their ofiicial acts is not presumed but must be shown. What 
was the authority that he introduced ? AV^harton's American 
Criminal Law. It will be remembered that the reference was 
to judicial oflicers only. The doctrine is confined to them, as 
appeared also in the two cases that w^ere read from our own 
reports on the same subject. It is there laid down, and cor- 
rectly, that to convict upon an indictment a judge or a judic- 
ial officer of malfeasance in office, you are bound to show either 
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corruption or malice, or something tantamount thereto—that 
a mere mistake in the exercise of his authority will not be suffi- 
cient to convict him upon an indictment. But even in sucli 
cases corruption or malice may be inferredfrom the circumstan- 
ces ol the case. But has it come to this, that no man can be 
convicted of an abuse in office, unless it appears by possitive 
proof that he intended to do wrong ?—that no man can be 
convicted for any excess or abuse of authority, provided he 
shall set up a defence that he was acting honestly and thought 
he had a right to perpetrate the enormities committed by him ? 
In truth the modified rule above referred to, does not apply to 
executive officers, certainly Hot to the extent that is claimed. 
Suppose a sheriff, for instance, to have a precept against me ; 
I make no resistance ; uotwithstanding that, instead of arresting 
me in accordance with his authority and his duty, he knocks 
me down, ties me hand and foot, carries me oii* and puts me in 
jail: is he not responsible civilly and criminally ? Can he 
excHSQ himself by any such plea as is set up here ? 

But I shall undertake to show you, senators, before I get 
through, that even assuming that such was the law, and that 
it applies in all its length and breadth to the governor of this 
state, yet that a guilty intent has been either positively proved 
or is to be presumed from the facts before you. The respon- 
dent is not that novice in legal and constitutional questions 
that the gentlemen would now have him to be, but, as you all 
know, is one who during the greater part of his life has devoted 
his time and attention to the study of such subjects. How, 
then, can he ask you to excuse him upon the plea of personal 
ignorance. We all know what the inference of law is upon 
the subject of criminal acts. A man kills another. Is he 
presumed to be innocent? No, he is presumed to be guilty of 
murder, of having taken the life of a fellow being with malice 
aforethought, until he shows to the contvary. So, wherever 
an act is done which is in violation of the law, the law infers 
a guilty intent until he who does the act proves to the con- 
trary.   The burden of proof is upon him, as we all know.    If 
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he makes such proof and the act be such a cue as the law 
excuses, he is excused. If the proof be such as only to palli- 
ate the offence, then it is palliated. But the law never pre- 
sumes that a man does an act in violation of the law inno- 
cently—never. Before I get through I shall endeavor to show 
that the exculpatory circumstances relied upon here did not 
exist, and that upon each and every one of these charges 
which are preferred here against him, the respondent ought 
to be convicted. 

As I said, senators, the last point which was made on the 
other side vvas, that the respondent is not responsible for the 
acts of his subordinate officers, however improper or illegal 
they may have been, unless he permitted, authorized, or him- 
self suffered such acts to be done. I^Tow with one qualifica- 
tion that would be true, if the respondent could bring himself 
within the facts of such a case, and that qualification is that 
unless he afterwards sanctioned what they had done. For if 
he sanctioned and approved of their acts it makes him just as 
criminal as if he had himself ordered them to be done. It 
would be as grave an abuse in ofiQce as the chief executive 
ofiBcer of the state could commit. But I shall have something 
to say about this when I come to discuss the facts. I shall 
endeavor to show that upon the facts of the case there is no 
principle of law which will excuse the respondent. I shall 
endeavor to show that he knew of many of these abuses and 
outrages; that he either ordered or connived at them, and that 
the very military force that he used was an illegal one ; and 
then I shall ask the senate to say whether, under the circum- 
stances, the respondent is not responsible lor the outrages 
committed by his subordinates. 

Pending the argument of Mr. Bragg, the hour of 2 o'clock 
having arrived, on motion of Senator Bobbins, of Davidson, 
the court took a recess until 4 o'clock. 
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AFTEKNOOK SESSION. 

The COUKT re-assembled at 4 o'clock, Hou. E. M. Pear- 
son, Chief Justice of the Supreme Court, in the chair. 

The CLEHK proceeded to call the roll when the following 
gentlemen were found to be present: 

Messrs. Adams, Albright, Alien, Barnett, Battle, Bellamy, 
Cook, Council, Covvles, Crowell, Edwards, Eppes, Elemming, 
Gilmer, Graham of Alaniance, Graham of Orange, Hyman^ 
King, Ledbetter, Linney, Love, Mauiiey, McChimm}^ McCotter, 
Merrirnon, Moore, Morehead, Murphy, Norment, Price, Bob- 
bins «f Davidson, Kcbbins of Powan, Skinner, Speed, Troy, 
Waddell and Worth, 

On motion of Senator Merrirnon, the court took a further 
recess until 7 o'clock in the evening;. 

EVENIXG SESSION. 

The COUKT re-assembled at 7i o'clock, Hon. Pu M. Pear- 
sou, Chief Justice of the Supremo Court, in the chair. 

The CLESK proceeded to call the roll of Senators, when 
the following gentlemen were found to be present: 

Messrs. Adams, Albright, Allen, Barnett, Battle, Beasley, 
Bellamy, Brogden, Brovm, Cook, Council, Covvdes, Crowell, 
Currie, Edwards, Eppes, ElemmiDg, Gilmer, Graham of Ala- 
mance, Graham of Orange, Hawkins, Hyman, Jones, King, 
Latham, Ledbetter, Lehman, Linney, Love, Mauney, McClam- 
my, McCotter, Merrimon, Moore, Morehead, Murphy, Noi-- 
ment. Price, Pobbins of Davidson, Robbins of Rowan, Skinner, 
Speed, Waddell, Yv^arren and Worth—35. 

Mi% BRAGG then resumed his argument on behalf of the 
managers.   He said: 

Mr.  CHIEF   JUSTICE  AND SENATORS :     Before proceeding 
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iurtlier, I beg to return my thanks to this body for extending 
to me the favor tlie}' have in postponing the discussion until 
this evening. 

Just before I closed what I had to say this morning in stating 
other points made by the defence, I had reference to one, and 
the last in the series, as to how far the respondent, or a public 
officer, was responsible for the acts of his subordinates. And 
I stated that, as a general principle of law, the proj)ositions 
laid down by the counsel for the respondent wej-e in the main 
.correct, wdth a certain qualification, which I then mentioned. 
I did not at that time wish to be understood as saying, as I am 
informed is the impression with some, that the respondent had 
brought himself within that principle C'f law. On the con- 
trary, I intended to insist and thought I did say that he 
had not, and that upon the facts of this case he had totally 
failed to justify himself according to the principles of law 
as then enunciated. It was a mere statement ot an abstract 
principle of laAV which, with certain qualifications, I ad- 
mitted to be con-ect; but I did not mean then to say, or by 
any means to admit, as some I understand supposed that I did, 
that the agency made use of by the respondent was a proper 
one. On the contrary, I intended to be understood that the 
agency of which he made use in doing the acts, for some of 
which we seek to hold him responsible, was an illegal one,; 
and that, therefore, he was in any point of view to be held 
responsible for the acts of such illegal agents. And that brings 
me now to the discussion of the question, whether this military 
force employed by him, and as to which there is much con- 
tained in the several articles of impeachment, was a lawful or 
unlawtul force; for if it was milawful, why then the respon- 
dent does not bring himself within the principle of law that I 
have stated, but they were all violators of the law, the agents as 
well as the principal. 

Xow, as to those troops sent into Alamance and Caswell, 
and a part of them sent to other parts of the state, it was but 
feebly insisted, as I thought, and I say it with all due resi^ect 

160 
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to tlie counsel on the other side, that it was a lawful force—a 
part of the militia of ISTorth Carolina. "We all know that, by 
the constitution of the state, the governor is made commander- 
in-chief of the militia, and in order to suppress riot or insurrec- 
tion he is authorized to call out the militia ; and we know fur- 
ther tl\at, in the Shoffner bill, commonly sc-called, about which 
so much has been said here, the governor was authorized to 
call out the militia of the state to suppress insurrection in any 
county when declared by him there to exist. Now, the ques- 
tion is, did he do tliat, or did he set on foot a force which was 
unknown to the law, and in violation of the law ? The consti- 
tution of the state prescribes ot what the militia shall consist— 
of every able bodied citizen of the state betv>'een the ages of 
twenty-one and forty. !Kone other can constitute tlie militia 
according to law. But it is said that under this militia act ot 
1868 the respondent called out such a force as that and none 
other. I propose to invite your attention for a short time to 
that question. It is insisted that under this act of 1868, section 
8, the governor had authority to call out this force.    It reads r 

'' The governor is hereby authorized to accept and organize 
" regiments of volunteer infantry, not exceeding six, the same 
" to be apportioned as nearly as possible through the state, for 
'^ which purpose the state shall be divided into three divisiouf ^ 
"to be known as the eastern, middle and western divisions, 
" which divisions shall constitute a major-general's department. 
" If in the discretion of the governor it shall be deemed ad- 
" visable, he may also accept and organize volunteer battalions 
" of cavalry, not to exceed three, and one volunteer battery of 
"artillery, the same to be equally divided among the dL 
^' visions named in this section." 

Kow, I might ask, supposing these troops called out were 
volunteer militia, in the sense of this law, whether this force 
was taken from the three grand divisions of the state, or from 
any one sub-division of the state as the law required ? There 
is nothing of the kind to be pretended-. Bat what is meant 
by this volunteer force which is authorized to be embodied an d 
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kept on foot by tlie militia act? Was it such a force as the 
governor raised and set on foot? By no means. This has 
been ah-eady made plain by my associate counsel. It was 
intended to be a permanent force—a permanent volunteer 
force, constituting a part of the state militia, and any gen- 
tleman who will take the trouble to look at our militia 
laws, as heretofore existing, will see thatt he same provisions 
as to a volunteer militia was contained in all those acts for a 
long period of time antecedent to the act of 1868. I have 
the revised code here before me, and in chapter TO, from sec- 
tions 51 to 60 inclusive, the same kind of force is authorized 
to be raised, not as a temporary force, but as a permanent part 
of the militia organization of the state. The same substantially 
is to be found in the statutes revised in 1835, and for a long 
time before that. The same thing is to be found in the acts of 
congress of 1792 and 1795, providing for the organization of 
the militia of the several states, as will appear by an inspection 
of those acts. In other words, from the very commencement 
of the government this kind of force w^as authorized, not as a 
temporary one, not such a force as this Kirk regiment was, but 
as a part of the regularly organized militia of the state under 
the militia laws. Well, now, let us see what is Colonel Clarke's 
evidence on the subject of those troops. I beg to call the 
attention of the court to it. It will be found at page 1746 
and 1747 of the printed record. 

Col. Clarke, tells you that as a military man, he was sent for 
by Gov. Holden to advise with him as to the amount and char- 
acter of the force to be called out, and that he then understood 
he was to have the command of the troops, and, to use his own 
language, of the whole affair ; " that he had a great contempt 
for the militia as ordinarily organized, and was unwilling to have 
it understood that he was a mere militia colonel, and that it 
was determined at his suggestion to designate them "state 
troops." The men were to be regularly enlisted, as in the 
United States army, and individually sworn—that they were not 
to be drawn or drafted from any particular section of the statPj. 
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but enrolled on voluntary enlistment, and that two regiments 
M^ere so raised and mustered into the service of the state. 

At. that interview, which was early in the month of June, 
Col. Clarke further tells you that he heard nothing of Kirk or 
that he was to have any command, or that a force was to be 
raised Irom east Tennessee, or from the mountains in ISTorth 
Carolina, and he further says by M^ay of reason for advising as 
he did, that he thought militia an imgovernable force, and 
unsuited for the purposes for which a military force w\is then 
wanted, and that he did not trouble himself with an enquiry 
into the legality of raising the troops,—he was not asked to do 
so, and he advised merely as a military man. 

The colonel w'ent on to state many other facts as to the char- 
acter of these troops, and among other things that they signed 
regular articles of enlistment, modified only so far as to change 
the form of the United States soldiers' enlistment to that of an 
enlistment in the North Carolina state trocps. And the adju- 
tant general, Fisher, tells us that these men were to be sworn 
in, and he supposed that they took the oath—the officers he 
knew did. Colonel Clarke tells you the same, and that the 
men were regularly enlisted to serve for six months, or until 
discharged. Such a force as that a part of the state militia ! 
It was a regular standing force, gotten up as any other army is 
gotten up, the ofiicers and men all sworn, which is not required 
by law in the militia as to the men, although every militia 

■officer who accepts a commission, as has always been the case, 
is required to take an oath of office. This act of 1868 as orig- 
inally passed, required the men also to take the oath, but that 
was afterwards amended and stricken out by a subsequent act. 

Now let us turn to the famous handbill of Kirk, wdiicli it was 
proved was written and caused to be printed by the respondent. 
It is to be found at page 283 of the record. And this, senators, 
has an important bearing, not only upon the question which I 
am now discussing, but upon other matters, going to show the 
motives by which the respondent was actuated after he had en- 
rolled and set on foot this illegal torce.    You may recollect the 
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terms of it. Perhaps it may be imneces.sary that I should read 
it again, but I will venture to call yom* attention to it, although 
it may be fresh in your recollections: 

" Rally union men in defence of your state." Rally union 
men ? Why, he should have said " Rally militia," if thia was 
addressed to the militia forces. The law required him to call 
out the state militia composed of everybody liable to perform 
militia duty, not what he might choose to call nnion men only. 
So you see it was a select force he wanted. " Rally soldiers of 
" the old North Carolina 2nd and 3d federal troops." Are they 
militia ? '' Rally to the standard of your old commander." 
Was he a militia man? "Why he was not a citizen of ITorth 
Carolina, and, therefore, could be no part of her militia. He 
was a Tennessean, as we have shown yon here. I know it has 
been insisted b}' one of the counsel on the other side that not- 
withstanding the men were recpiired by law to be citizens of 
the state, the oiiicers were not, and that the governor might in 
organizing the militia, put oflicers over them from any other 
states. But with what reason and under what law ? I want to 
know if the officers of the militia are not a part ottlie militia of 
the State as well as the rank and file? I want to know if the 
governor of the state can, at his pleasure, go outside of jSTorth 
Carolina and find officers and put them over the militia in this 
state ? The law speaks of the officers as well as the men, and 
the officers are just as much a part of the militia as the rank 
and file.    But to retui-n to this remarkable manifesto: 

" Your old commander has been commissioned to raise at 
" once a regiment of state troops." Mark the words : to 
raise a regiment of state troops, not a regiment of nailitia—not 
even a regiment of volunteer militia under the militia law. 
Those volunteers, under the act of 1868, were to be composed 
of citizens of the state generally who chose to volunteer, but to 
be apportioned, by the express provisions of the act, among the 
grand divisions into which the state was divided, the eastern, 
the middle and the western. What did he want with these 
gentle lambs of Kirk ?    He tells them,  " To aid in enforcing 
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'* the law, and in putting down disloyal midnight assassins." 
Well, that was a very pretty expression for the governor of 
the state. " The blood (says he,) of your murdered country- 
" men, inhumanly butchered for opinion's sake, cries for 
" vengeance." Oh ! lor " vengeance " was it. It was ven- 
geance that the governor wanted. " The horrible murders 
'' and other atrocities of the rebel K. K. K. and southern 
" chivalry on grey haired men and helpless women call 
' in thunder tones." On the militia ? No, but " on all loyal 
*' men to rally in defence of their state." " The uplifted hand 
" of justice—second and third federal troops—must overtake 
'■' these outlaws." And now for the finale. " One thousand 
*' recruits are wanted immediately to serve six months unless 
" sooner discharged," Is that militia ? " These troops will 
'• receive the same pay as United States regulars." Yes, that 
was the bait held out in order to induce this ragged rabble 
from certain localities in North Carolina, and composed largely, 
too, of desperate men from Tennessee and other states to 
' rally to the flag of their old commander," who was not a 
citizen of North Carolina, and known only to fame as a cruel, 
remorseless man, " Kecruits will be received at Asheville, 
"Marshall and Burnsville, North Carolina." Recruits! Let 
them come from any quarter whatever in or out of the state, 
provided they were men of the description wanted, they were 
welcome, and were to receive pay and emoluments at the 
hands of the state. 

Now, can it be pretended that this was a militia force ? Will 
any man in his senses say sc» ? We say that they were not 
drawn from the militia force at all, as the act j)rescribed. We 
say that many of them were under, and some over age, nearly 
or about three hundred of them my friend [Mr, Merrimon] 
states, and he has taken the trouble to examine these muster 
rolls. We say that a large portion of them were not citizens 
of North Carolina, at least two hundred of them, as the same 
muster rolls in evidence show. What business had they in the 
state of North Carolina?    What risht had the governor to 
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recruit and organize a force of people who were not composed 
of citizens of the state, and then call them militia ? Yes, they 
were "state troops," as he designated them, and raised as such, 
and not as ordinary militia, or even volunteers called out for a 
particnlar time or for a pa»tieular purpose. This force raised 
was in express violation of the constitutions of the United 
States and of the state of North Carolina. Article I, section 
10, of the constitution of the United States expressly forbids 
an}^ state to keep on foot troops, unless by the assent of the 
congress of the United States, as it also forbids any state to 
make war, or do anything else ot the kind than repelling an. 
invasion when the danger is imminent. These powers are ex- 
pressly denied and refused to the states for tiie wisest of pur- 
poses. 

Kow, senators, I go further and say as to this matter that 
the governor of this state well knew, (and I will endeavor to 
show it,) that Vv-hen he organized and set on foot this force, he 
had no right to do it under the constitution and lavrs of the 
state. A good deal has been said about motives, and that bears 
upon his motives. Let us see how that was ? I beg now, 
therefore, upon that point to refer, senators, to the annual mes- 
sage of the respondent to the legislature of November, 1868. 
Among other things he says: 

" Under the present militia law the executive is compara- 
" tively powerless to enforce the law." 

That I deny—emphatically deny.    Ke then proceeds : 
" These laws should be amended so as to give the executive 

^' the authority to embody promptly such a militia force as will 
'■' enable him to repress violence in certain localities, and main- 
'^' tain the peace." 

E-emember that the act under which he now attempts to jus- 
tify, the militia act, was passed the 17th August, 1868. Well, 
it is very evident that the respondent, at the time of making 
that communication to the legislature, did not think that he 
had power to embody such a force as he did embody. He 
knew, therefore, that the militia act which authorized the or- 
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ganization, as a part of tlie militia, of cei'tain volunteer regiinent&> 
did not authorize liim to embody a standing force. He g'oes 
on to show wherein the militia, as organized under that act, was 
not an efficient force for the purposes for which he v/anted it. 

Again, on December 16th, 1869, he sends a special message 
to the legislature, partly on this veiy subject. I shall have 
occasion hereafter to use that more particularly, however, upon 
anotlier branch of this discussion, but for the present I bring it 
to your attention as bearing upon this militia question and to 
show a knowledge on the part of the respondeiit that he had 
no such power as he now claims to have had, to raise these 
troops.    He says : 

" Allow me, respectfully and earnestly, to callyoui attention 
" to the necessity which exists for such amendments to the mil- 
" itia law as will enable the executive to suppress violence 
" and disorder in certain localities in this state, and to protect 
'' the persons of citizens, their lives and their property." 

There he again calls attention to this same militia law. It 
is a clear admission and declaration on his part, that he had no 
authority to raise such a force as this was. You see, senators, 
that this force was not only a force of the tind that I have sta- 
ted, but the respondent well knew at the time he was raising 
it, that he had no power such as he claims to have had. In 
1868"lie admits he did not have it. In December, 1869, he 
admits he did not have it; and yet it is now claimed, contrary 
to the constitution and laws of the state^ and contrary to the 
constitution of the United States, and to his own repeated ad- 
missions, that he had that power, and that he was acting legally 
in what he did. I submit to you, therefore, that it is manifest, 
beyond any sort of question whatever, that the whole of this- 
force raised by him was raised in contravention of the law. 
There was a certain kind of militia provided in this actof 186S 
called " detailed militia," but any one who examines the act 
will see that this was a very different force. That required a 
certain number of men, upon application of certain officers in 
aay county, to be detailed from the militia, not exceeding fifty 
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fo each member of assembly. That, he says, was not a force 
that would answer his purpose, although he had by the act the 
control of it, and might send it to any part of the state. It is a 
little noteworthy that in the return which appears to have been 
made to one of these writs oihabeas corjjus—the writ sued out 
liy ISIY. Turner before his honor, Judge 13rooks, at Salisbury, and 
after there had been great complaint about the character of this 
force, and what they had done—after it had been held np to 
the conntry as an illegal force which the respondent had raised— 
I say that when Kirk conies to make a return to that writ nnder 
the advice, no doubt, of connsel, the return is that Mr. Turner 
was arrested by Lieutenant Colonel Burgen of the " detailed 
militia." He had become alarmed about that matter. The 
force was then styled to be not " Korth Cai'olina state troops," 
bnt " detailed militia.'" That Burgen was ordered to arrest 
him " for alleged violations of law," and Kirk further stated in 
the return, "he is now- detained on the charge of conspiring 
with divers other citizens of the state to overturn the govern- 
ment of the state of jMorth Carolina. That vras the vague and 
extraordinary return which was made and VNdiicli is here upon 
your record. Kow, it may be said that the respondent is not 
i-esponsible for that. But it only goes to show how this thing 
as to the character of the force was shifting and changing. 

The matter had been complained of from the first. It was 
notorious. It had been denounced as an usurpation on the 
part of the respondent to raise and make use of such a force 
as this. Casting about, then, to see where he could find some 
pretence of law, upon full consideration, satisfied by his ad- 
visers no doubt, that he could not sustain himself on the 
ground that this was " detailed militia," he then falls back 
upon this 8th section of the act of 1868, and they are called 
here now " volunteer militia." 

lls'ow, I think that we have successfully driven them from 
that position, and every senator must see that it was neither 
ordinary militia, " detailed militia, " nor " volunteer militia," 
but a regular organized recruited force—a standing array, so 
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long as it lasted-—organized and equipped and set on foot 
by the governor for such purposes as lie is charged with in 
these articles of impeachment. And therefore it is, senators, 
that I say he cannot justify here by alleging that these out- 
rageous acts, proved to have been committed by such a force 
as this, were not done with his assent or his procurement or 
his connivance. And many of them he has since directly 
sanctioned. 

Now what was the character of these troops ? for that con- 
stitutes a part of the charges against the accused. We need 
not go into the details of the evidence on that subject. 

Col. Clarke tells you that he had an utter contempt for the 
ordinary militia of the state. And no doubt he had, a thing 
by no means unusual with such military martinets. 

But it is with the force that this man Kirk collected and 
brought down upon the people, that we have more particular- 
ly to do. 

What was their character ? What their discipline, conduct 
and behaviour? 

We have all heard here—many highly respectable witnesses 
have fully described what their conduct was; that they AVere 
a lawless band of desperadoes, headed and officered by men 
who were worse than they were, if possible^men who had no 
control over the rank and file whatever—men who were them- 
selves violent, and Vidio did not feel restrained by any law or 
any decency. I know there has been some attempt here to 
set up a character for some of these officers. You have heard 
the evidence. What does it weigh ? Who were the men 
who especially testified as to Kirk ? Why men that belonged 
to the force which he commanded during the war. Three or 
four respectable witnesses here have told you what his char- 
acter was. Have you any doubt about it? It Vv^as notorious 
throughout the land. Well, how did it happen that Kirk, 
especially, was sent for to raise and command this force ? Col. 
Clarke tells jou that he knew nothing about it. It was un- 
derstood at the time he was here, early in June, that he was 
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to command these regular forces. He refused to command 
the militia, or to be considered as a militia colonel. He 
wanted something higher than that, as he had an utter con- 
tempt for the militia of the state. He went off to Washmgton, 
and when he came back, lo! and behold here was Colonel 
Kirk and Lieut. Colonel Burgen-the last a man whom the 
learned counsel, [Mr. Smith,] says if he had had his deserts 
would have been shot—a sentiment in which I heartily con- 
concur. And yet he says the governor is not responsible at 
all for his acts. Well, we take it that when a public officer 
or a man undertakes to make use uf such agencies as these, 
he is and ought to be responsible for their acts. He is just as 
much responsible for their villanies as would a man be who 
should turn loose a vrild beast in a community for the mis- 

chief it might commit. 
This, then, was the force which was organized by the respon^^ 

dent, officers and men, and sent abroad among the people of 
Xorth Carolina to put down a pretended insurrection. 

Senators, a great deal has been said about this Shoffner^act. 
The learned counsel who last addressed you in behalf of the 
defense, [Mr. Smith,] would not even insist that that law was 
constitutional. He said it was an unwise measure, and ought 
never to have been adopted. He would not say it was consti- 
tutional, but he did insist, whether it was constitutional or not, 
the governor was excusable for acting under it, and not only 
excusable, but he insisted it was his duty to act upon it. I 
shall not enter again into the discussion of the constitutionality 
uf that act. That question has been several times incidentally 
discussed before this body, and I think every senator whose 
mind is open to conviction must have concluded already that 
the legislature in passing it violated the constitution, if that 
act is to be construed in the manner in which the defence and 
the respondent insist that it ouglit to be construed and was 

construed. 
But it is said that the respondent cannot be convicted lor 

declaring counties in a state of insurrection under that act, be- 
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cause lie acted in good faith and honestly, and did not know, 
and as governor had no right ■ to know, that it was unconstitu- 
tional. Isow, let us see how that matter is. I shall endeavor 
to satisfy the mind of every senator, and I think successfully, 
that the accused was instrumental in passing that act through 
the legislature, and that when it was passed he knew that 
thereby the constitution of the state was violated, or would be 
violated if that act was carried out in the manner in which he 
afterwards enforced it. A'fid if so, I shall insist that these first 
two articles charging the respondent with falsely declaring 
those two counties in a state of insurrection are established, 
and that it is the duty of this senate to convict him on those 
articles as well as upon the others. 

How do I connect him with the passage of that bill? I 
shall do it by a certain train of facts and circumstances which, 
when brought to the attention of this body and scrutinized, I 
think vriil be sufficient to satisfy every senator of the truth of 
tlie complicity Vvdiich I charge. We liave put in evidence the 
original bill as drawn and introduced into the senate. It was 
introduced on the 16th December, 1869. That original bill 
contained a clause authorizing the governor to call on the presi- 
dent to suspend, in this state, the privilege of the writ of haJjeas 
corpus. It was well known then, even to the respondent and to 
the last legislature, that that body could not suspend the privilege 
of the vrrit of haJjeas (?(9/;/;i^.?, because there was an express prohi- 
tion against it in our own constitution. Hence it was that they 
incorporated into the original bill that provision. By whom 
was it introduced ? By any man of prominence? Not at all. 
It v\-as put into the hands of an obscure man, as is proved 
here—a man who was not capable of drawing such a bill. But 
it seems to have been carefully prepared b}' certain knowing 
parties, probably outside of the legislature, who understood 
what they were about, and ■svhat were the purposes of such 
legislation ? How do I connect the respondent with it ? I do 
it by this same special message, to which I have already refer- 
red, wliich he sent to the legislature on the 16th December, 
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1SG9, the same day on which this bill was introduced Ly senator 
Shoffner. I have read a part of this message to you relative to 
the militia. The recommendation as to that Avas part and par- 
cel of what was to be done. Let us see further. Although the 
message is couched in general terms, it cannot be doubted at 
all, taking into consideration all the circumstances connected 
with this transa3tion, that the respondent knew perfectly well 
that this bill had been prepared, and when, where and by 
whom it was to be introduced.    lie says: 

"Since my last annual message, dated ISTovember 16, 1869, 
'• numerous outrages of the most flagrant character have been 
'• committed upon peaceable and law-abiding citizens, by per- 
" sons masked and armed, who ride at night, and who have 
" thus lar escaped the civil law. I have adopted such measures 
*' as wei'e in my power to ferret out and bring to justice all 
" breakers of the law, without reference to their color or to the 
" political party or parties to which they belong, and I am sat- 
"isfiedthe judges and solicitors in the various circuits have 
'^ been prompt, energetic, and impartial in the discharge of their 
" duties." 

ISTow, throughout the whole history ot these matters the re- 
spondent never was without seeming fair pretext for anything 
that he designed to do covertly. We have had a great many 
proclamations read here. He might be called, and called truly, 
the "proclamation governor." lie never was at a loss just 
before an election to issue a proclamation calculated to subserve 
his party purposes or the pui'poses of those with whom he was 
acting. On the 12th December, 1868, just before the presi- 
dential election, as it happens, (for it is j^nt in evidence by him,) 
there was a flaming proclamation issued of three or four pages 
of printed matter, to the effect that he was credibly informed that 
large cpiantities of arms had been sent to the state of Xorth 
Carolina, and that there was on foot a design to break up the 
government. Have you heard anything more of that matter 
since? And yet such a proclamation as that was issued. 
Why ?    Simply to alarm and create a false public sentiment 
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in and ont of the state. Mucli of the troubles tliat we have 
been enduring since his advent to power, and thej have been 
many, have been brought about by this very system of issuing 
proclamation after proclamation, not intended or calculated to 
put a stop to the things complained of, but rather to foster and 
keep them alive and thus to inflame one class of the commu- 
nity against another. The respondent has been lield up here 
as above reproach in every respect. My eloquent friend before 
me, [Mr, Conigland,] passed upon him a studied eulogium. 
Well, it was all admirable in a certain sense, but then it was not 
like the original—as little so as Hyperion to a Satyr. During 
the time of his predecessor in office, Governor Worth, we had 
peace and quiet in the State. From the time of Jiis advent to 
office our troubles commenced, and they have been kept up 
ever since, and have not yet ceased. They were brought about 
mainly by his action, and that of those who have been and 
now are his coadjutors—one class of the population of the state 
arrayed against another, for party purposes and party ends, until 
at last a condition of thino-s was brouo-ht about which was 
the fruit, necessarily, of his and their action, as surely follow- 
ing as the night follows the day—a state of things rendered 
not only possible, but, I am sorry to say, inevitably resulting 
from a bad system of government badly administered. That is 
the simple truth and the whole truth of the story. ISTow 
the respondent may be one of the best of men, at least in 
the opinion of some, but this I undertake to say, and say it con- 
fidently, that his administration of the state government has 
been the most disastrous, on the whole, that ever occurred in 
!N^orth Carolina, and perhaps I might add in any state whatever. 
Her treasury beggcred, her credit gone, her people impover- 
ished and ruined, and peculation and fraud, in high places and 
low places, stalking openly and unabashed through the land, 
and tolerated, connived at, if not participated in, by him. And 
yet he is held up here as a marvelously proper man, a man of 
virtuous deeds and life, and whose hand, when clothed with 
almost imperial power, was never raised against an enemy, and 
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v>'ho never struck a political foe wlien he had the power to 
strike. What a marvel of magnanimity ! Well, if that be the 
opinion of some, let it be so. It is not mj opinion, and I think 
it is not the opinion of unprejudiced men all over the state, and 
I might add outside of the state, wherever the respondent is 
known. 

But I am digressing from the subject which I was discussing. 
I was endeavoring to show that the real design of the respond- 
ent in that message was covered up. His purpose was to ob- 
tain the passage of the Snofiner act. His messsage came the 
same day with the bill. The bill, as I have said, had evidently 
been prepared before, and what was the action of the Senate 
after it was introduced ? The rules were suspended, and the 
bill rushed through, without any amendment or debate, passing 
its three several readings on that day. Did not the governor 
know of it ? Had he not seen that bill before ? Did he not 
know what its provisions were ? It seems to me, senators, you 
can come to no other conclusion. 

Well, it goes to the other house. There it meets with some op- 
position. A portion of the political friends of the respondent were 
not quite so pliant and accommodating as those who happened 
to sit in this body. One of the counsel on the other side has 
read to us from the Standard a portion of the debate and cer- 
tain proceedings upon that bill in the other house. Senators, 
I was a little sui-prised to hear the counsel give an account of 
W'hat took place in the other house. I won't say I was gratified, 
but I did say to my friend who sat by me, [Mr. Merrimon,] in 
the language of the quotation which my w^orthy and eloquent 
friend, [Mr. Conigland,] who sits before me, used in his speech: 

"Now hath the Lord delivered them into our hands.'' 
(Laughter.) Yes, the bill was opposed there. One member 
said, " Why if that bill is passed you will inaugurate a civil 
" war here. You will establish drum-head courts matial to 
try and shoot men." The counsel who read these proceed- 
ings did not read what was said on the other side. He did, 
liowt^Ter, call your attention to the fact that one member 
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Mr. Poll, of Johnston, a republican, offered an amendment 
that the military as thus to be raised should be held in strict 
subordination to the civil power. That is a part of the con- 
stitution—the state constitution prescribes and requires it. 
That was voted down. They succeeded, however, in striking 
out one obnoxious provision, and that alone—the provision in 
relation to the writ of hcibeas corpus. That was almost too 
strong for them to pass. My friend on the other side [Mr. 
Smith,] then asks, " What does this prove ?" Xot, says he, 
that the Shoffner bill was constitutional but that the legisla- 
ture were thereby intending to confer upon the governor 
greater power than he possessed imder the constitution or 
than they were authorized to grant. And he said that upon 
this debate, that being the construction of the bill, by its 
opponents, the respondent had a right to take it that that 
was the true construction of the act and to act upon it as the 
legislative intent, constitutional or not constitutional. That 
was in substance what he said—you heard it. Then I say, 
taking all that to be true, and doubtless the respondent was well 
informed of it, for it appeared in that paper which he read 
every day, his own organ—that is another reason why he 
knew what the purposes of this bill were and that it was in 
clear violation of those provisions of the constitution, so often 
referred to in this trial, touching the rights and liberties of 
the citizen. The counsel said that it was clear that the in- 
iention of the legislature was to give the bill that effect. 

Now, senators, that was the first time in the course of a long 
professional life that I ever heard it urged in an argument that 
what was said in debate on a pending bill should be used to 
show that the legislature knew that they were violating the 
constitution, and that a public officer, knowing the facts, should 
seek to justify his conduct on that ground. And yet that is 
the position, if I am not mistaken, taken by the learned counsel, 
^Mr. Smith.] He has made, I grant, an exceedingly able effort, 
considering the nature of the cause which he had to defend, 
and if the defence has not proved successful, it has been owing 
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Tatlier to the cause itself than to any deficiency in the advocate. 
If, then, the respondent was instrnniental in getting np that 

bill; if he was dnly apprised of its character and what trans- 
pired while it was pending in the legislature ; if he intended 
tfVoni the first to exercise the power which he did exercise nnder 
it after it become a law; wliat becomes of all that has been said 
liere as to his motives and as to his duty to carry out itsprovis^- 
ions—as to his believing he had the powers under the act which 
he afterwai'Ss claimed and exercised ? 

Therefore U is that I submit it to senators, tliat the charges 
^contained 'in the first two articles of impeachment^that the re- 
^spondent ■^^lec'lared these counties in a state of insurrectioE 
when he'ivEew they were not in insurrection, are true, and that 
the senate <3ught «o to find tliem, i^obody will pretend, I 
think, to cfispute that every thing else chai-ged in the articles 
is true, imdier the specifications as to illegality of this force, 
as to their conduct and behavior, and what they did as to the 
imaltreatment of j^ersons arrested; and connecting the respon- 
dent with the other matters charged in the vray Ihave done—• 
'if I have been successful in doing that—it makes him guilty of 
'declaring the counties in insurrection when lie knew there was 
none, just as much as if h-e had done it without any color of 
-authority whatever. 

I will pass on, senators, t© seme oi these other counts or 
charges—and in connection w'ith thom, also, I have a good deal 
to say as to the motives .ani conduct c^the respondoKt. Arti- 
cle III is in relation to the ari-est of Josiah Turner. As to that 
article, I might say that neither has the respondent nor the 
counsel shown any jastiiication or excuse. The leaimed coun- 
sel to whom I have so often referred, w.iho last a^ddressed you, 
said in so many words that he had no Justification for it. An- 
other of the counsel, [Mr. Boy den,] did not pretend to justify 
it. jS^obody, so far as I have heard here, has attempted to jus- 
tify it. But you are asked to excuse the respondent upon their 
statement that there was no evidence here that tlie respondent 
had ordered the arrest to be made. In making that statement^ 

161 
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our friends on tlie other side have certainly forgotten a great 
deal of the testimony. The respondent himself says that he 
did verbally order the arrest of Mr. Turner to be made if he 
was found in the county of Alamance or Caswell. He admits^ 
however, that after Mr. Turner was arrested, he concluded to 
hold him, and did order his detention. In other words he 
sanctioned what had been illegally done by his subordinate 
officer. Was not that a great, gross abuse of his office ? He- 
member that the county of Orange, where Mr. Turner was 
seized, had not been declared in a state of insurrection. lie 
was seized witliout charges made, and without warrant or 
authority. He was hurried off from his family to Alamance 
county, and was thence carried to Caswell, where he was im- 
prisoned and grossly maltreated. He w-as afterwards brought 
back to the county of Alamance and immured in a filthy and 
loathsome dungeon with a negro convict, who was there wait- 
ing to pay the penalty of his life for an outrageous crime. All 
these things were known to the respondent and yet he inter- 
fered not. Indeed he says, after Mr. Turner was arrested that 
he sanctioned his detention. That makes him just as respon- 
sible as if he had ordered the arrest or had admitted that 
he had ordered it in the iirs-t instance. I shall insist, sen- 
ators, that he did order the arrest, and that it was made 
in pursuance of his orders. "Why do I say so ? I say 
so, in the fii"st place, on the te&tnnony of John C. Gorman, 
who stated that he saw the respx^ndent o-ia the da}' of the 
election in the court house in Ealeigili; that he heard him say, 
ihen and there, eitlier that he had ordered the arrest or that he 
would order the arrest of Mr. Turner immediately, and he 
[Gorman] attempted to dissuade him from it. What else have 
we ? It appears that Mr. Turner was arrested on the fifth of 
August—the day after the election. We have also certain 
mysterious telegrams which seem to have been passing about that 
time. Hancock, tlie commanding officer at Hillsboro', on the 
fiftli, telegraphs his superior officer, Bnrgen, at tlie Shops, tliat 
he has a matter of great importance to communicate, but that 
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he cannot do it without a violation of orders. Unfortunately, 
the telegrams at the Shops were spirited away just before they 
were sent lor. The respondent knew, however, tliat he was 
charged with liaving this arrest made. He could have pro- 
duced parties here to show that they had no orders if the fact 
had been so. It seems, liowever, that on that day one of these 
men, Hunnicut by name, was sent down from the Shops with 
a file of men to arrest Mr. Turner. What did he say there ? 
He was one of the agents of the governor. He tells senator 
Graham, immediately after the arrest, '^ I arrested him by the 
"orders of Colonel Burgen, who directed me to do it pursumt 
'' to an order received from the governor to that effect," and 
he added, "I have seen the order." Is there any doubt about 
that ? And yet we are told that there is no evidence that the 
respondent had caused Mr. Turner's arrest. All the evidence 
goes to show that he did it; and all the evidence, so far as we have 
it here, goes to show that he directed it to be done at the time and 
place where it was done, and he himself avowed, after i) was done, 
that he sanctioned it. According to every principle of law it makes 
him amenable for the act. "Was there ever a grosser violation 
of duty, a greater abuse of official power on the part of a gov- 
ernor or a public officer than this was? I care not what may 
be said as to what had passed before that arrest between Mr. 

, Turner and Governor Holden ; that has nothing to do with it. 
Says the learned counsel, [Mr. Boj^den,] Turner had invited an 
arrest. Suppose he had. Does that justify the governor or 
even excuse him? Did that justify or excuse such an outrage 
as this ?—a violation of the constitution of the state and of 
every principle of law, that he had sworn to observe? By no 
means. And yet he detains Mr. Turner in the manner which 
I have stated up to the very last moment when he was dis- 
charged by Judge Brooks. 

Senators, I am satisfied what your judgment will be on this 
charge. It cannot be otherwise than that he is guilt}-. One 
of the counsel on the other side spoke of this arrest and treat- 
ment of Mr. Turner in a tone of merriment.    My venerablQ 
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friend, Mr. Boyden, said : " Why suppose lie did put liim in 
" this dungeon with a man who was to be hanged, it only 
" aftorded him an opportunity of giving some ghostly advice 
" to the condemned criminal. And after he was discharged 
" and came down to Raleigh, it gave him an opportunity of 
" beins: welcomed here and having a 2;reat to-do made over 
" him by his Kuklux friends." Well, senators, I have heard a 
good deal ol that sort of language before. I have been con- 
nected with these matters growing out of the Kirk campaign 
in some degree ever since their commencement. And when 
my learned and elderly friend, [Mr. Boyden,] spoke of " Kuklux 
friends," I could but have vividl}^ recalled to my recollection 
the state of things that existed here in the montli of July last 
year. Then it w^as common to denounce my friends here v/ho 
sit beside me, and myself and Judge Battle and Mr. Moore, as 
" Kuklux lawyers." I trust my Iriend has not forgotten it. 
He was then, as he is now, of counsel for the go\-fernor. In 
that day, when everything seemed to be going on swim- 
mingly, before the election had taken place, and when his ex- 
cellency was on the full tide of successful experiment, it was 
common to say to us in his organ, the Standard, in staring- 
capitals, almost daily, " Beware ! beware !" and what the learned 
counsel on the other side said about the reception of Mr. Turner 
here by his "Kuklux friends" has reminded me of that very 
])leasant state of things existing here when every man who 
undertook to raise his voice in behalf of constitutional liberty 
and law, did it, not only at the peril of denunciation, for that 
amounts to very little, but at the peril of having his own liberty 
put in jeopardy ; and I say to you now, senators, that if that 
election had resulted differently, and if instead of your sitting 
here as you are to try the respondent upon the cliarges brought 
against him, things had gone otherwise, as he hoped and no 
doubt expected, I am not so sure that my associates and my- 
self especially, and perhaps the othergentlemen associated with 
us at that time, would not have been placed in the same con- 
dition that Mr. Turner was.    Amidst all this strife the people 
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kept quiet, but tliej thought their day was coming. They 
thought tlie time would arrive when they would get redress, 
not by arms nor by force, but by that silent though potent 
means, the ballot, when justice would be done, and when those 
in high jjlaces w^ould be brought to account at the bar of pub- 
lic justice foi* their evil deeds. That is all I have to say upon 
that charge. 

ISI'ow, upon the next. That is of a similar character. It 
charges the illegal arrest and detention of sundry good citizens 
of the state by this military force that was illegally raised and 
set on foot in the manner I have stated. But those arrests 
were made in those two counties which had been declared 
in insurrection by the respondent. "Well, how stands the 
case as regards them ? Can the respondent offer any excuse 
for liis conduct ? At whose instance and by whose orders were 
these arrests made, and who were the parties thus arrested ? 
Why, many of the very best citizens of Korth Carolina, and 
not a few of them, as you know, of prominence and position, were 
among the number—men who v»'ere not connected and never 
had any connection with these secret organizations, or anything 
wliatever to do, direct or indirect, with tliese alleged outrages by 
disguised persons, as the evidence conclusively shows. I say 
that these arrests, at least in the outset, were made by the 
direct orders of the respondent himself—that he furnished the 
names of the parties to be arrested, and that Kirk was but the 
instrument of their seizure and imprisonment, and in the inflic- 
tion of the gross indignities which they suffered. Why do I 
say so ?    I will endeavor to show you. 

Eemember that tiiis force was gotten up in the latter part ot' 
June and early in July. Kirk and Burgen were found to be 
here about the 20th of June. This military movementy accord'- 
ing to the evidence, had been determined upon about the 
first week in June. Why and for what purpose was it so de- 
termined ? I had intended to say something upon that subject,, 
though perhaps it would have come in more properly in 
an earlier part of this discussion, but I will advert to it pres- 
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ently. The respondent declared the county of Alamance in a 
state of insurrection on the seventh of March. He was au- 
thorized by the Shoffner act to call out the militia to suppress 
such insurrection, and the constitution gave him power, when 
insurrection existed, to call out a sufficient body of militia to 
suppress it and put it down. Now I will not undertake to 
say that when parties are actually in arms as insurgents or in 
insurrection, that the governor of the state, when he calls oi;t 
the militia, may not cause the arrest of men under those cir- 
cumstances, although it would be his duty to deliver them 
over to the civil authority as soon as need be, and not detain 
them at pleasure. But I undertake to say this, that where 
there is no insurrection of the kind, no force embodied or in 
arms, actual or threatened, mider no such circumstances is he 
authorized to arrest any man except by due process of lavv for 
probable cause, and upon a magistrate's v/arrant. Those were 
the means pointed out by the constitution, and if necessary he 
was authorized to use the military in aid of the civil power. 
These men, however, were not insrirgents in arms, requiring, 
as one of the counsel alleged in this discussion, that the gov- 
ernor should act promptly and not wait. At least the question 
Avas asked what would be the duty of the governor under cir- 
cumstances of that kind ? I concede that under such circum- 
stances, as in the case of a peace officer who sees parties in the 
act of violating the law, he has the right to arrest them. But 
alter the illegal act is clone, I submit to jon, especially to those 
of you who are lawyers, that a peace officer must resort to the 
regular process of law; and so must the governor. Did the 
respondent do anything of that kind ?    Nothing whatever. 

But I asked just now, how was it that this force came to be 
raised ? It seems there v/as a meeting of prominent political 
gentlemen here about that time. They were casting about for 
something to be done. The state election was near at hand. 
The political party to which they belonged was in imminent 
danger of overthrow, as every one within the hearing of my 
voice knows.    Consultations were held ;   it was agreed upon 
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that something innst be done. There was no necessity at that 
time for tJiese troops. The governor had procured United 
States troops to be sent to Alamance. The evidence shows 
that violations of the law, secretly and by disguised persons had 
ceased there. It as true tliat in the county of Caswell there" 
had been two homicides committed after that time and some 
two or three persons chastised for alleged barn burnings or 
thefts, but the whole number of the offences proved to have 
been committed in the county by parties known or unknown, 
were not more than five or six. The great mass of the people 
in that county were in a state of perfect quietude. Some barns 
had been burnt; larcenies had been committed, and it was 
alleged that some of the parties charged with such offences had 
been whipped or punished ; but not until the Sth day of July 
did the respondent declare the county in a state of insurrection.^ 
All this was doubtless done pursuant to an arrangement en- 
tered into here on or about the first week of June. Why did 
not the governor call his coun-eil together to advise him in this 
important matter ? Why did he not consult with some persons 
whose opinions were worthy of being considered ? Why did 
he consult only with senators Pool and Abbott, and other men 
of that class ? It is worthy of ]-emark, too, that in both of 
these counties a sufficient force of United States soldiers had 
been stationed before this Kirk invasion, and order and quiet 
prevailed. The insurrection, if you choose to call it an insur- 
rection, had been suppressed. In fact it never existed, except 
in name. The president had been called upon and a large 
military force had been sent to Xorth Carolina and stationed at 
difi'erent points of the state. This was a part of the programme, 
to overawe and silence the people of the state. They came 
expecting to find a civil war in existence, from what had gone 
abroad throughout the countrj-, but whicli turned out to be a 
great mistake—at least they found it so when they got here. 

Such was the state of things when this force under Kirk was 
ready and the governor prepared to enter upon the campaign. 
What do we hear next ?    Then comes the governor with on a 
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C'f liis proclamations, that proclamation called the "KukluA'' 
]Ilan proclamation," in which he rings the changes upon those 
words, and in which he enumerated many offences that nobody 
had ever charged hefore to have been committed by the Ku- 
klnx Klan. All these v/ere paraded tefore the public and for 
what purpose ? Why nobody at that day^ and nobody now re- 
gards such a proclamiition in any other light tlmvj a&< intended 
to effect the approaching election. On the 13th of July wer 
Und that Kirk, with a portion of his command, is at the town of 
Company Shops, in the county of Alamance, and there tha- 
men are mustered into the service of the state. Simultaneously 
an order goes out from the respondent directing Kirk to pro- 
ceed to the town of Yanceyville and take possession ol the 
public buildings there and to take military possession of the 
gounty. What next I Why,, upon their arrival there, not- 
withstanding tliere is no sort of opposition shown to theui 
Avhatever, in a public m.eeting which was being held and ad- 
dressed by the candidates for congress,. Ki^k makes an entry 
Vv'ith his armed torces into, the court house and commences 
seizing and does seize many of the snost respectable citizens, 
of the county. Was there any charge agains-t tLem.^ None 
whatever^ except that they were prominent meiii and belonged 
to a different political party from that of the governor, Didi 
he direct their arrest ? I say lie did, and not onlj- 
their arrest, but the arrest ©f others in the county of 
Alanmnce for similar reasons. Neither Kirk nor any of lii» 
men, except a iew negroeSj, knew any ©f these partieSj, 
but the whole thing is made mianifest by a payt of the secret 
correspondence whiel'i took place bet'^Teen the respondent and 
thi& man Kirk, not fou*iid in; his letter book where it ought 
to be found, but picked tip in the court bouse at Graham^ 
after he had left there, in the room which he had occupied. 
One of those letters was written as early as the 17th of July^ 
another one on the 27th of July, and another on the 30th of 
the same month. Why were not these letters on his letter 
book ?    It has been stated to you liere^ and stated traly^ that 
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not a letter appears on his letter Look to this man Kirk, except 
one, and one telegram, and that one letter tohim also passed 
through the adjutant-general's office. Where is all this cor- 
respondence, for correspondence there must have been ? How 
did it happen, and who contrived that this man Kirk and his^ 
chief officers who resided in East Tennessee, should be found 
here about the 20th of June ? Was be not written to ? By 
whom ? Who consulted with the respondent, who advised 
him ? Colonel Clarke tells you that he knew nothing about 
that. It was advised no doubt by that little cluster of poli- 
ticians Avliich, I have stated to you, were here about the first 
week in June, and who it is proved were in consultation vv'itli 
the respondent. 

I say that the respondent directed the arrest ot John Kerr 
and others. I say that it was so stated in one of these letters. 
I say that while nothing of the kind appears in the order wliicli 
lie issued thrwigh his adjutant general, directing Kirk to pro- 
ceed to Yanceyville, yet about the same time he privately far- 
nished Kirk with a list of men to be arrested. lie says in that 
letter, " the next list of persons who are to be arrested will be 
'' handed to you by the judge advocate"—meaning of coui;se of 
the military commission b}^ v/hich he intended to have them 
tried—thus showing tliat the first list had been furnished by 
himself. Kirk said to Judge Kerr, "' I have nothing against 
'• you; there is no evidence against you; I should not have ar- 
" rested you, but 1 was directed to do it by the governor. My 
'^ orders were to do it." Another one of these gentlemen said 
the same thing. Doctor Yancey, the coroner of tlie courts and 
sheriff Griffith, were also of the party that the governor direct- 
ed should be arrested. Here, too, were the aged Doctor Koan 
and Mr. Bowe, the last a venerable citizen who had been 
especially recommended to the respondent by Mr. Donahoe^ 
to whom he had written as to the state of things in the county, 
as a man having the entire confidence of the community, and 
who would do justice between the races there and to the pu1)lic, 
and who could do a great deal towards quieting any disorder 
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that might exist in the county, if clothed with authority to 
interpose his good offices for that purpose. But he is one of 
the first men tlie governor of Kortli Carolina ordered to be 
arrested, and was arrested under circumstances of marked 
indignit3^ Was there any probable cause existing, an}^ evi- 
dence then or thereafter produced against these gentlemen, 
some twenty or more in number ? Kone whatever. Some two 
or three of them were afterwards examined and charges were 
brought against them of complicity in the murder of Stephens, 
and they were bound over to court, and subsequently discharged 
for want of evidence against them. But I mean to say that 
against the great mass of them there was no charge and no 
evidence whatever, and the governor knew it. lie neverthe- 
less orders his militaiy satraps to go there and arrest these men 
vs'ithout any cause or suspicion even, and without warrant. 
Why, to say the least of it, that vras a gross abuse of his office. 
These men were not in arms, or offering any resistance what- 
ever to'the officers of the lavr. They could have been ai-rested 
l)y the civil authorities, any of them at any time—those 
against whom these charges, if any, had been then made, as 
well as those against whom there were no charges ; and that 
being the case there was no necessity or excuse whatever for 
resorting to the military arm. No officer has a right to do that 
until the civil authority is resisted. So I say that the respon- 
dent caused the arrest of these gentlemen when he knew that 
there was no evidence against them. Out of his own wicked 
lieart and for wicked purposes, he had them seized and detained 
and imprisoned until he was forced to surrender them. 

But it is said that he is not responsible for these acts. 
Why? ^'Because other men have committed offences against 
the state." But these men had committed none, and from 
their characters and positions were not likely to have done 
so. There was not the sliglitest evidence that they had com- 
mitted any, or that they were even suspected. He does not 
show that he had any information to that effect, but contrary 
to his duty, yes, his sworn duty, contrary to the laws of the 
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land, he seizes tliese men and imprisons them. AVhat is move, 
he prepares to try them by a military court and to shoot or 
hang such of them as that court might convict. That was 
his determination, senators. I submit to you that there can 
be no question as to his guilt upon that charge. 

I come next to the two articles on the subject of haheas 
corjms. As to these it seems to me that upon the principle 
and the law heretofore discussed in this case, there can be no 
difficulty as to the decision that you are required to give. 
Boon alter these gentlemen were arrested, as well in the 
county of Alamance as in the county of Caswell, writs were 
sued out before the chief justice of this state, alleging that 
they had been unlawfully seized and detained by this lorce, 
and asking for relief as they had a right to do under the lav.'S 
of this state. Upon the first case that came before the chief 
justice—the case of Moore and others—there was a full and 
elal^orate discussion by counsel on behalf of the petitioners 
as well as on the part of the respondent in this case. The 
counsel for the petitioners insisted that they were entitled to 
their discharge, and the counsel for the respondent insisted 
that they were not. Many of the questions which have been 
discussed here were then discussed before the chief justice. 
Finall}^, an opinion was delivered by him to the effect that the 
\Yvit oi haheas CO/'jjus was not suspended in North Carohna, 
and could not be, inasmuch as there was an express pro- 
vision in the constitution of the state that it should not 
be suspended; and he held further that while under the 
circumstances, he would not issue a mandate to any 
officer to call out the j)0sse comitaius for the purpose of 
delivering these prisoners—(for Kirk had declared that 
he would not deliver them except when compelled to do 
so by superior force or by the orders of liis superior officer, the 
governor)—inasmuch as the governor was the commander-in- 
chief of the militia, the very force which would have to bo 
called upon to enforce the execution of such mandate, j^et, 
that he would issue an order to that effect and require that 
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that order, with a copy of his opinion, be served by the officer 
of the court upon the governor of tlie state himself. Well 
that Avas done. The governor took time to consider it. In 
the course of three or four days he made his response. What 
was that response ? Ho declined to yield obedience to the 
order of the chief justice, pretending that he was justified 
by a portion of his opinion in doing what he did. But, sena- 
tors, examine that opinion. Take what appears on the face of 
it, and say whether it bears any such construction as that? 
Inquire, if you will, why the governor undertook to override 
the law of the land and the great privilege of this writ. Who 
advised him to do it ? Under what counsel did he act ? Does 
it appear that he had any legal advice on the subject? He 
chose to act upon his own understanding of the law. He chose 
to contemn the decision of the highest judicial officer in the 
state, to trample under foot liis authority. Was it not his duty 
to yield to that authorit^y ? Does not the chief justice say to 
him, substantially, in that opinion, '' I have accorded full faith 
" and credit to your acts, now I will expect you will do the same 
'■'thing to mine. The judiciary has a right to supervise the 
" action of other departments of the government. It rests 
"with me to decide, whether your action is legal or illegaly 
" whether yon have a riglit to detain these parties or not; and 
" I liope you will not take tlie responsibility of doing it, upon 
" any extreme notion that the safety of the state requires jon 
" to do anything of the kind." Yv^hen the governor of the 
state had declined to yield obedience to that mandate, and when 
the motion was made in the first place to attach Kirk, his sub- 
ordinate officer, the chief justice declined to do it. Why? 
Because the governor had assumed the responsibility. Counsel 
then moved to attach the governor, but the chief justice de-. 
clined to attach him, because the governor occupied the position 
of a co-ordinate branch of the government of which the judi- 
ciary was another; but said that the responsibility rested 
with the governor, that he, the chief justice, had no means of 
executing the WTit—that he had exhausted the powers of the 
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indiciRry,aTKl that tliereafter, he repeated, the responsibilitv was 
with the governor of the state. Notwithstanding all this, the 
respondent persisted in his course. 

In that same opinion the chief justice held that the re- 
spondent had no right to try any citizen by any other mo'le 
than by bringing him before the civil courts of the country ; 
that he could not lawfully institute a military commission to 
try these parties. Did he listen to that? No, he set it all 
at defiance. He trampled upon the law of the land and upon 
the judiciary. He set himself up as above both. He declared 
that he would detain these citizens as long as he thought 
proper. Even after this opinion was delivered, declaring that 
he had no authority to institute a military commission to try 
them, he went on and was engaged in organizing such a com- 
mission, which was to meet a fev^ days before the election, and 
which, for some reason, was afterward postponed. He stated 
in one of these private letters to Kirk, " It will certainly meet 
"on the 8th of August," which was the week following the time 
he had originall}^set for the meeting. He then gave a partial 
list of the names of those who w-ere to compose the court, and 
says, '• The residue of this court will be made up out of your 
'' reo-iment." I have given a brief statement of the history of 
this matter of habeas corjms, so far as the case of Moore and 

others is concerned. 
A few days subsequent to that, a similar writ v/as sued out 

on behalf of John Kerr and a large number of others. The 
matter went through a similar train. The same conclusions 
were arrived at and the same result took place. E"ot one of 
them was surrendered. The respondent took the responsi- 
bility of holding them as he did Moore and others. Now 
what excuse can he have to offer? Was he acting legally? 
Why nobody will pretend that, unless the absurd position 
that martial law prevailed can be sustained. His own coun- 
cel, with one exception^ have not claimed anything of the 
kind. The utmost contended for was that he had a right to 
make the arrests.    One of them, it is true, said that in cases 
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of insurrection the governor had a right, by virtue of his 
power, to suppress insurrection, to detain an insurrectionist 
after his arrest for a " reasonable time." But who is to judge 
of the " reasonableness " of the time ? Should the governor 
of the state assume this authority ? Is he to be the judge of 
that ? Is he, in other words, to hold such prisoners until it 
suits his pleasure to surrender them, or does the law vest 
that power in another tribunal, to wit, the judiciarj^ of the 
state ? Can there be any question about it ? Can there be 
any question that this man now on trial before you knew that 
as well as any lawyer within the hearing of my voice, and 
especially after the chief justice had announced his decis- 
ions ? I do not think there can be any sort of dispute about 
that; and yet it is insisted by the accused in his answer that he 
had a right to detain these parties until he thought he might 
safely surrender them—in other words, to detain them at his 
will and his pleasure. And if he did detain them, as the evi- 
dence abundantly shows, as long as he was able to do it, can it 
be said that he acted honestly about this matter?—that he 
acted from proper motives ?—and how can they ask you to ex- 
cuse hiin on that ground ? Wliy, as I have stated before to 
you, if a man violates the law he is presumed to do it with a 
criminal intent until he shows to the contrary. But what evi- 
dence is there here that he acted from any proper motive ? 
Let us enquire and see how that is. 

In the first place, the respondent knew perfectly well that 
under the Shofther bill the privilege of the writ of Jtdbeas 
corpus was not suspended. He knew that the original bill 
only authorized him to apply to the president, asking 
that the writ should be suspended by him or b}^ congress. 
On the lith of March, (the Shoffner bill having been 
passed on the 29tli of January,) he sent a telegram to the 
members of congress from this state, to be laid before the 
congress of the United States, (which is an admission that 
he knew he had no such authority himself under the Shoffner 
act,) in which he says,   " I have declared the county of Ala- 
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" mance to be in a state of insurrection." What further did 
he say ? Why, that he cannot effect* what he wants to effect 
without a suspension of the writ of habeas coi'-jjus, that tlie 
president had been applied to, but lie was unable to do it under 
the constitution of the United States witliout the assent of 
congress, and lie requests them to suspend the privilege of the 
writ. And for what purpose ? He says substantially, " We 
" want military commissions—civil tribunals won't answer, we 
" want a speedier and sharper remedy than is furnished by any 
" civil tribunal. We want military commissions to try and 
" shoot the offenders." What! a plea of ignorance set np 
for a man who says that ? From the beginning to the end, 
senators, he shows this fell purpose, and he follows it up to 
the last. 

What else have We ? He refused, as I have shown, to obey 
the mandate of the chief justice of the state. The chief justice 
having declared himself powerless, an application is made to 
another judge—the district judge of the United States. He 
issues his writs. What does the respondent then do? Does 
he yield ? JSTO ! The writs having been issued on the 6th of 
August, on the 7th the respondent telegraphs to the president 
of the United States. And what does he say in that telegram ? 
I want to call your attention to it. It is to be found on page 
213 of the proceedings as reported, and is sent from the execu- 
tive department at this place : 

" To the President of the  United States: 
" SIR : The chief justice of the supreme court of this state, 

" sustained by his associate justices, has decided that I have 
" a right to declare counties in a state of insurrection, and to 
" arrest and hold all suspected persons in such counties. 
" This I have done. 

"But the district judge, Brooks, relying on the fourteenth 
" amendment and the act of congress of 1867, page 385, chap- 
" ter 28, has issued a writ of habeas corpus, commanding tiie 
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''' officer, Kirk, to produce before him the bodies of certain pris-- 
■" oners detained by my order. 

" I deny his riglit thus to interfere with the local laws in. 
" mnrder cases. I hold these persons under our state laws, 
^" and under the decision of our supreme court judges who have 
•'' jurisdiction of the whole matter, and it is not known to Judge 
■" Brooks in what manner or by what tribunal the prisoners 
^ will be examined and tried. 

•" The officer will be directed to reply to the writ that he 
*' holds the prisoners under my order, and that he refuses to 
■"obey the writ. If the marshal shall then call upon the^josse" 
" Gomitatus there may be conflict, but if he should call first on 
" the federal troops, it will be for you to say whether the troops 
" shall be used to take the prisoners out of my hands. 

" It is my purpose to detain the prisoners unless the army 
"of the United States under jour orders shall demand them." 

Well, let u€ see how much truth and how much falsehood 
there is in this telegram in the first place. It is evidently an 
open defiance of the law. " I hold these prisoners," says he, 

■" under our sifcate laws, and under th.e decision of our supreme 
" court judges, who have jurisdiction of the whole matter," 
Was that true or w^as it false ? I say there was not a word of 
truth in it Hold these persons under the decision of the 
judges of the suprenae e£>urt ? Had not the chief justice, and 
the other judges concurring, as he said, decided that he had no 
right to hold them ? And yet he telegraphs the president that 
the judges of the supreme court had decided that these persons 
for whom Judge Brooks had issued writs of Jiaheas corjnis, in- 
cluding Josiah Turner, jr,, mind y-ou, were held by virtue of a 
decision of the judges of the supi^sme court of North Carolina ! 
He says further, without charging that Judge Brooks intended 
to take jurisdiction of murder cases, when in fact a great 
many of these men had been arrested, as I have shown you, 
not only not on charges of murder, but upon no charge at all: 
''' It is not known to Judge Brooks in what manner or by 
*' what tribunal  the prisoriCrs  will be examined and tried." 
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"Why put ill that ? llecanse if they were to he tried hy 
a military commission, it was very plain that nnder the act 
of congress, Judge Brooks would have the right to interpose. 
Therefore it is that he saj-s to the president, " Judge Brooks 
^' does not know hefore what trihunal I am going to have these 
" persons examined and tried." 

He intended then to have them tried, as he had already de- 
clared, before tliis military commission of his, which was to meet 
on the Sth of Augnst; and it will be seen by an inspection of the 
testimony that about that time, or a few days afterwards, he 
issued an order to Kirk to bring all the prisoners over to Com- 
pany Shops with the witnesses. And why ? For the piirpose 
of assembling this military court to try them. He then ex- 
pected no doubt that he would be sustained by the president. 
It was declared all along that he was backed up by the presi- 
dent. His myrmidons had declared, when making their 
arrests, that they made them by order of the president and of 
the governor of the state. He professed all along to be acting 
in the name of 8nd with the promised support of the presi- 
dent. Weil, whether he was or was not, I don't know. I 
confess the circumstances are such that they do not show very 
favorably lor the president of the United States. However, I 
do not wish to bring his name into this discussion. But cer- 
tainly the public were assured that the accused had his 
sanction and authority. He then appealed to the presi- 
dent in the manner I have stated here to sustain him. 
He further says : " The officer will be directed to reply to the 
" writ that he holds the prisoners nnder my order, and that he 
"refuses to obey the writ." Xow what comes? "If tlie 
'• marshal shall then call on the ^^os-se coviitatus there may be 
" conflict, but if he should call first on the federal troops it will 
" be for you to say whether the troops shall be used to take 
" prisoners out of my hands. It is my purpose to detain the 
" prisoners unless the army of the United States, under your 
" orders, shall demand thera." That is, " I vcill resist, by force, 
" the marshal with his jjosse coijiitatus—he will not get them. 

162 
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" I will nse force against him. I will only yield when yon 
" order the troops of the United States to take possession of 
"these men." "Was there ever anything more defiant? Now, 
every lawyer knows that the marshal of the United States 
has the same powers as to snmmoning a 2^osse to enforce a 
pi'ocess of the United States as the sheriff of a county has. 
And yet here is this man who is held up as a model of virtue 
and a model governor, who telegraphs to the president of the 
United States, and asks: '"Do not send any of your troops 
" here to enforce the execution of process from a United States 
" court—do not take these men out of the hands of ray officer 
'•' with United States soldiers—let the marshal 2:0 and summon 
'■ his j?os8e and let hiui attempt to take them, i am strong 
" enough to resist him, and I will do it." And he declares 
his determination to do it unless the president interferes, and 
he begs the president not to do it. But that was carrying the- 
thing a little too far. The president referred this communica- 
tion to his attorney general. Ilis attorney general advised that 
it would not do, and a day or two alter, through the secretary 
of war, the governor got a communication advisiing him to 
yield to the action of Judge Brooks. 

ISTot getting- support from that quarter, what nejit does the 
respondent diO? The law under which Judge Brooks was 
acting gave to the officer of the respondent ten clays after sei'- 
vice of the writs within which to make his returns. The limit 
allowed by law was taken advantage of by the respondent. He 
refused to deliver these men or discharge them. In the meantime 
four of them were put in jail. One of them was ironed and 
the others were thrown into a loathsome dungeon without 
water or any other conveniences. 

But what did the respondent in the meantime ? When he 
found that those of the prisoners whom he had refused to lib- 
erate or to bring before the chief justice upon his mandate, had, 
with many others who had not sued out writs before him, to 
bs carried before Judge Brooks, ho took steps to procure the- 
return of the chief justice from his home to this place for the 
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purpose of resuming action upon these very cases, in which a 
tew days before he had persistently refused obedience to liis 
mandates. He addressed him a letter on the 15th of August, 
I believe, requesting his return. It appears from the evidence 
that the chief justice left here for his home a very short time 
before the election. 

The CHIEF JUSTICE.    The day before. 
Mr. BRAGG. The day before the election, which was held 

on the -ith of August. After this correspondence had taken 
place between the president and the respondent, it appears that 
Mr. Ball was sent to the chief justice to know whether he 
could attend here, the respondent having changed his mind in 
the meantime, as he pretends, as to his duty in relation to 
these prisoners. Mr. Ball went and returned, and then Mr, 
Xeathery, the private secretary of the governor, was sent oft' 
that night. The letter was written to which I have referred, 
dated the 15th of August, and he was dispatched post haste to 
procure the attendance of the chief justice here, in order that 
Mr. Kerr and others who had, alter failure to get relief at the 
hands of the chief justice, apphed for and obtained writs of 
habeas corpus from Judge Brooks, should be brought before 
the chief justice here, and not carried before the federal jud^^e 
at Salisbury. That letter is also a rather remarkable one ; and 
here again, senators, it seems to me that the respondent has 
not confined himself exactly to the truth.    He says: 

"In my answer to the notices served upon me by the mar^ 
" shal of the supreme comt, in the matter of Adolj>hus G. 
''Moore and others, ('a? loaHe^ I stated to your honor that at 
" that time the public interest forbade me to permit Col. George 
" W. Kirk to bring before your honor the said parties; at the 
'' same time I assured your honor that as soon as the safety of 
"•■ the state should justify it, I would cheerfully restore the civil 
" power and cause the said parties to be brought before you, 
" together with the cause of their capture and detention." 

Now I say that in his answer he stated no such thing. He 
did not say anywhere in  that answer,  addressed to the chief 



2514 OOUBT  OF  IMPEACnMEifTS. 

justice, wlien this notice of the chief justice's decision had been 
served upon him, that he would bring the parties before him. 
On the contrary, I have before shown yon that it was his pur- 
pose not to bring them before him but, in defiance of the 
opinion of the chief justice, to try them by a mihtary commis- 
sion as late as the Sth of August. 

" That time has arrived, and I have ordered Gol. George "W. 
" Kirk to obey the writs of habeas corixis issued by your 
Honor." 

Arrived! What, so speedily % Wh}^, liow was it that a few 
days before he could not do this thing? The safety of the state 
then required that he should hold these men in custody and try 
them by military commission ; but somehow or other, in the 
meantime, the day had arrived when it would be safe for him 
to surrender these gentlemen in order that their cases might be 
disposed of by the civil authority. Well, there were several 
important matters that had occurred in the meantime. In the 
first place, the election had resulted differently from what was 
anticipated. In the next place, writs of habeas corpus had 
been issued by Judge Brooks, and that was another trouble. 
In the next place, he had telegraphed to the president and had 
found out that the president would not protect him in his viola- 
tion of law with the army of the United States, and hence, 
v/ithin the short period which had elapsed, this very great 
change was brought about in the condition of things in the 
state, and he could now abdicate his usurped imperial power 
and yield obedience to civil authority and law. The truth is, 
senators, that it was a forced obedience, for he knew the time 
had arrived when he could no longer hold these men. He 
made a virtue of necessity—it was not his choice. The chief 
justice came down on the 18th, and what did he say to the re- 
spondent ? 

" deceiving the return after the delay to which you allude 
'" of several weeks, is not to be taken as concurring on my part 
" in the necessity for the delay, or as assuming any portion of 
" the responsibility in regard to it." 
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He had before put the responsibility upon the governor. 
He was determined that it should rest there, and he told him 
so. Yet it is said here that upon these articles, the respondent 
had done nothing- more than to arrest men whom he had a 
right to arrest; that he detained them for a reasonable time 
only, and that when he thought that he could surrender them 
with safety to the public interest and the state, he did so. 

Senators, I think when you come to examine all the facts con- 
nected with that matter, some ot which only I have brought to 
your notice, you will see that that sort of defence is entitled to 
little or no consideration at your hands. 

Pending the argument of Mr. Bragg, the hour of ten o'clock, 
p. m., having arrived, on motion of Senator Graham, of Orange, 
the court adjourned to meet to-morrow at 11 o'clocls. 
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FOHTY-THISD BRY- 

SENATE CHASIBEK, Marcli 21, 1871. 

The COURT met at 11 o'clock, pursuant to adjournment. 
Honorable R. M. Pearson, Chief Justice of the Supreme Court, 
in the chair. 

Proceedings were opened by proclamation made in ckieform 
by the doorkeeper. 

The CLERK proceeded to call the roll of senators, when the 
following gentlemen v^^ere found to be j^resent: 

Messrs. Adams, Albright, Allen, Barnett, Battle, Beasley, 
Bellamy, Brogden, Brown, Cook, Council, Cowles, Crowell, 
Currie, Edwards, Eppes, Flemming, Gilmer, Graham of Ala- 
mance, Graham of Orange, Hawkins, Plyman, Jones, King, 
Latham, Ledbetter, Lehman, Linnej, Love, Mauney, McClam- 
my, McCotter, l^errimon, Moore, Morehead, Murphy, JSTor- 
ment. Olds, Price, Robbins of Davidson, Bobbins of Rowan, 
Skinner, Speed, Tro}", Waddell, Warren, Whiteside and 
Worth. 

Senator JONES moved that the reading of the journal be 
dispensed with. 

The CHIEF JUSTICE put the question on the motion of 
Senator Jones, and it was decided in the affirmative. 

Mr. BRAGG, in behalf of the managers, in resuming his 
argument, said: 

Mr, CHIEF JUSTICE and SENATOKS : I am sensible that I 
have already occupied too much of the time of this body, it 
may be, unnecessarily, and I shall endeavor to be as brief in the 
remarks which I submit to-day as the nature of the case wiU 
admit. 

I come now to the discussion ol the last two articles pre- 
ferred agamst the respondent, and it seems to me that in view 
oi what I have said already, there can be little difficulty as 
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to the judgment to which the senate shall come with vegai-d to 
these articles. 

The seventh article charges^ in substance, the unlawful 
raising and equipping of a large military force, composed in 
large part of lawless and desperate characters, that the respori- 
dent sent them to the counties of Alamance and Caswell under 
the command of Kirk, Burgen and Yates, as their chief oflicers, 
who were from the state of Tennessee, and who were desperate 
men, and that without warrant or lawful authority, the}'seized, 
held aiid imprisoned divers of the good people of said counties, 
some of whom, including Josiah Turner, Jr., of the county of 
Orange, were thrown into a loathsome dungeon, and that to 
sustain the same band of armed and lawless men, the respon- 
dent made his warrant upon the state treasurer for large sums 
of public money for the unlawful uses and .purposes charged 

JSTow as to the first branch of this article, it is embraced sub- 
stantially in other articles, as to which I have already pre- 
sented my views very fully. The court is fully aware of all 
the evidence upon this subject. I need not go at length into 
the testimony by any minute comments upon it for the pur* 
pose of showing that the force was an unlawful one, or that 
it was of the character described in this article. But the prin- 
cipal point in tha.t article, in addition to what is charged in 
other articles, is, as I conceive, the unlawful drawing of a war- 
rant upon the treasurer for large sums of money to be appro- 
priated for unlawful purposes. Now senators, if this force Avai 
an unlawful one, then beyond any sort of question, the re- 
spondent had no right in law to draw his warrant upon the 
public treasury for the purpose of sustaining and keeping it 
on foot. The constitution provides that no money shall be 
drawn from the public treasury unless it be duly appropriated 
by the legislative branch of the government. It has been 
said that the act commonly known as the Shoffner act, au- 
thorized the governor to draw from the public treasury such 
funds as were necessary for paying the militia, should they 
he called out according to the provisions of that act.    That is 
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not denied. There is no question about that. But then the 
question comes back again, whether this force was a miUtia 
force ; whether it was such a force as was prescribed in that 
act. About that question, I suppose, there can be no sort of 
doubt. At all events, I have ah-eady presented my views 
upon that subject, and they can pass with the court for what 
they are worth. If senators shall conclude that this force was 
unlawful, then it necessarily follows that the governor, in 
drawing this money by means of his warrant, out of the treas- 
ury, violated the lav*', inasmuch as there was no appropriation 
of funds for any such unlawful purpose, and I have already 
undertaken to show you in whrt I have said, not only that the 
force was unlawful, but that the respondent knew that it was 
unlawful. 

Article YIII charges tliat to support the unlawinl military 
force raised by him, he, by his warrant, caused large sums of 
the public monej^ to be drawn from the public treasury in or- 
der to pay the officers and men composing it; that he ap- 
pointed A. D. Jenkins, pa_ymaster, to disburse the money for 
that purpose, and that an hijunctiori was obtained from one of 
the judges ot the state to prevent its disbursement—that he 
sought to evade the force and effect of the injunction, and to 
that end removed Jenkins from his place of paymaster and 
ajDpointed John B. Xeathery in his stead, and caused the 
money to be turned over to him to be disbursed, and it was 
disbursed accordingly, and that he thereby evaded the purposes 
of the writ of injunction. So it will be seen that the main 
point involved in that article is, whether he did the acts charged 
and did thus evade and disregard this injunction which, as chief 
executive officer of the state, it was his duty to respect, and, if 
necessary, cause to be enforced. The other matters have all 
been discussed. I submit, senators, that there can be no ques- 
tion upon that, when you to come to i-egard the evidence whicli 
has been offered upon that point. It seems that sometime in 
the month of July, the governor having given a militarj^ ap- 
pointment to Mr. Jenkins, which, by-the-bye, he had no right to 
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give to him, assigned him to the duties of paymaster to this 
illegal force. But prior to that time, when this man Kirk 
arrived here from the state of Tennessee, the evidence shows 
that there was then paid over to liim upon the governor's 
Avarrant on the state treasurer, for what purpose it does 
not exactly appear, tlie sum of one tliousand dohars, AVhat 
has become of that money, we do not know. Of course 
he apphed it to such uses as he thought proper or perhaps 
to such as he may have been directed to apply it. Soon 
after ihat, some sixty thousand dollars or more were drawn 
out at one time from the public treasury. Why was that 
done? Why was the respondent in such haste to get that 
money out of the treasury a}id into other, irresponsible 
hands? For though it appears from some orders put in evi- 
dence here that these disbursing agents of his were to giA^e 
bonds, it does not appear from the testimony that any bond or 
bonds were given for the faithtul taking care and disbursing 
of that money. Indeed it appears from the testimonj' that no 
such bonds were given. Those were then " flush" times, and 
everj'body had ])lenty of money, except those who were hon- 
estly entitled to it. It could be drawn from the public treasur}^ 
hj the governor whenever he thought proper to draw his 
warrant. How far the treasurer in such a case as that would 
be responsible, it is not for me now to say. This money was 
drawn without lawful authorit3\ It was placed in the hands 
of this young man as the agent or paymaster for unlav^ful 
purposes. But why Avas that large sum of mojiey drav/ii out 
of the treasury at that time? There was certainly no imme- 
diate use for it. Was it not in anticipation that there would 
be objection raised to his getting that money out of the treas- 
ury at ad? Why the wdiole country, at all events the state 
of North Carolina, Avas in a state of excitement. It was 
alleged, as we all know, as a part of the history of the day, that 
this body of troops raised by the respondent was unauthorized 
by lavr. It was commented upon in public and in private, 
before the chief justice in the haJjeas co7'j)iis cases, and the 
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press ot the state teemed with it. Senators, liis purpose in 
drawing out that harge sum of money was to prevent any inter- 
position, as he hoped, by any citizen, as was afterward done by 
a writ of injunction. After all this trouble abont the writs ot 
habeas corjnis, after the election, after the surrender of these 
men who had been detained by him, nnder compulsion as I 
liave stated, and not by his choice, an injunction at last haviiig 
been obtained at the instance of a citizen of the state against 
the public treasurer and against this agent or paymaster, young 
Jenkins, to prevent the disbursement of that money, or the 
paying out of any more money from the treasurj-^—after that 
injunction had been issued and served, and that fund which he 
intended unlawfully to disburse in the payment of this unlaw- 
ful force, was thereby tied up and stopped by the order of a 
court of justice, wliat then did the respondent do? WLy ho 
set about adopting some sneans—at whose suggestion it is not 
for me to say—to evade the operation of that injunction order. 
The evidence is, that he was fully aware of it, and he took 
ineans to evade it. This young man Jenkins dared not dis- 
burse the money himself He was advised that he could 
not do it lawfully—that he would be guilty of con- 
tempt of court, and could be held amenable for it if he 
disregarded the injunction issued by his honor Judge Mitchell. 
What then were the ineans resorted to by the respondent to 
evade the injunction ? He issues a military order, relieving 
this young man from the duty to v/hich he had assigned him 
as a military ofiicer and as paymaster, and appointed another, 
his private secretary, in his stead, and he then required young 
Jenkins to pay over the money to his successor. What are the 
circumstances connected with that transaction ? Time an.d 
again, after he had made this new appointment, which was sim- 
ultaneously made with the removal of young Jenkins, he 
applied to him to pay over this money to Mr. Neatherj-. The 
young man was doubtful as to whether he ought to do it. He 
was urged by the respondent time and again to do it. He 
whose duty it was, as chief executive officer of the state, to see 
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that the Liws were enforced and observed, was the man who 
covertly sought to evade and break the Law, for we are to take 
it that that was the law, as his honor Judge Mitchell had 
issued the injunction, and until it was removed by him or some 
other judge, the respondent was bound to take it that it was 
lawfully done. On Saturday he wanted to know of young 
Jenkins vdiether he would pay over this money. On Sunday 
morning, even, he approached him again and wanted to know 
whether he would do it. On Sunday afternoon he Avas sent 
for again to the executive office, and there he found the gov- 
ernor's legal counsel in attendance with him. Young Jenkins 
was advised by one of them that he could safely turn over this 
money and not subject himself to the per.alties of a contempt. 
It was remarked in his presence, by one of the gentlemen 
there—whether the governor or one of the othei^s, he did not 
distinctly remember—that it was highly necessary to have the 
money paid over as the respondent had required, because there 
might be another injunction obtained to stop the money in the 
banks where it was deposited, and that it was necessary that it 
slio.dd be done at once to prevent that. Young Jenkins had 
been displaced. Finally, but reluctantly, he yielded to those ur- 
gent solicitations and to the commands of the respondent,, and 
agreed to turn over the money. Neathery was sent for at nine 
o'clock Sunday night. There was haste in getting this fund 
into his hands and to e;et it out of the bank. Jenkins went to 
the bank and got the money that evening, by personal a])pHca- 
tion to one of the officers. At the treasurer's office, at a late 
hour on Sunday night, they proceeded to count the money, and 
they got through counting and delivering it over to this new 
appointee of the respondent about 12 o'clock, and immediately 
thereafter the money was, by his orders, disbursed. Kow can 
it be said that this was not a gross abuse on the part of the re- 
spondent of the duties of his office? 

What is the answer made for him here ? Why that an injunc- 
tion cannot run from the judiciary against the governor of the 
state.   That is not what is involved here at all.   We do not pre- 
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tend tliat there was an}' inj unction against the governor, so that if 
]ie liacl violated it, he conkl have been put in contempt when 
brought before the jndge. Is ot at alh It is unnecessary for 
me to discuss that point of law, bnt it is well settled in Korth 
Carolina that an injunction does properly run against the 
public treasurer, and by the same reasoning, afor-tiori, it would 
run against tliis agent or paymaster of the governor, to restrain 
the paying out and disbursing unlawfully of any of the public 
money.    But that is not controverted. 

The gentlemen wlio represent the respondent, very well 
know that they could not sustain any point of that kind—that 
is, that the injunction was not properly granted, and did not 
operate to all intents and purposes against the public treasurer, 
and against young Mr. Jenkins, who was the agent or paymas- 
ter to disburse this money. His advisers knew very well, as 
every lav/yer knew, that if young Jenkins disbursed that 
money when there was an injunction resting upon him, he 
would be put in contempt and subjected to all the pains and pen- 
latics of a contempt. But he was told, " The governor has 
".power to remove you—the governor has removed you and 
" ordei-ed you to pay the money to your successor. That will 
"be a sufficient answer when you are required to render an 
"account to the judge as to why you turned over this money. 
"That will excuse you from the pains and penalties of a con- 
" tempt;" and tlie judge so held afterwards, and properly held ; 
for he did pay over this money virtually under compulsion, as 
I have stated ; but whether on compulsion or not, he had 
ceased to be an officer in any sense of the word; had ceased to 
have any authoritj^ for detaining that money, by the action of 
tiie respondent, and it was accordingly turned over into the 
hands of another and a more pliant agent. 

Senators, I wish to ask you now, in all seriousness, wliether 
tliat does not amount to a high misdemeanor in office; whether 
on the part of the governor it was not an abuse of his office ; 
whetlier it was not an evasion of the law—it being his duty not 
only to observe and respect the law, but to lake care that it was 
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enforced i If tlic governor of the state will not respect the 
law, who is expected to obey and respect it ? So we say that 
upon that article there can be no sort of cpiestion as to what 
yonr judgment ought to be. 

Senators, there are a few other remarks, somewhat of a 
general character, that I wish to make before bringing to a 
close what I have to say.    It is alleged that there were a great 
many crimes committed, especially in the county of Alamance, 
and some in the connty of Caswell.    I>[ay, the respondent goes 
so far as to say in a part of his answer, that a majority of the 
wliite voters in these two counties belonged to this secret organ- 
ization which was set on foot for the unlawful purposes which 
he alle^^'es ?    l^ow we have evidence here as to the extent of 
these organizations in the connty of Alamance from reliable 
sources, showing that the whole of their members never ex- 
ceeded at any time two hundred.    The purposes lor which 
those secret organizations were set on foot have been stated by 
varions witnesses.    I have  nothing  to say abont that now, 
except this: that the whole history of things in those conn- 
ties—and I might say elsewhere—goes to show that all secret 
political organizations are in themselves dangerous, and ought, 
if possible, to be put an end to.    I condemn, as fully as any 
man can condemn, the varions acts which are comiDlained of as 
committed there or elsewhere, whether they have been done 
by one secret organization or another.    I am no apologist for 
any such thing, for while I may be considered as a party man, 
I beg to say, and I think  every  intelligent man within the 
sonnd of my voice will agree with me, that any and all such 
acts on the part of these organizations have redounded, not to 
the benefit, as has been alleged, of the political party to which 
I and many of yon belong, but have been in the main of very 
great injury to that party.    But I have said that this state of 
things in a great degree arose out of the state of the times. 
As for the county of Caswell, allow me to say that there is not 
a particle of evidence here to show that there was any organi- 
zation of that kind  within its limits.    Some offences were 
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proved to have been committed there, but comparatively few 
in number. Out of a population of some sixteen thousand or 
upwards, two homicides are alleged to have been committed in 
secret, one of them proved to have been done by disguised 
men, and the other committed by whom we know not. Eut 
let us take the whole number of cfFences that have been 
brought up here, chiefly from Alamance county, many of them 
very trivial in their ciiaracter, but magnified to the greatest 
possible extent" on the other side, and what do they show ? It 
is evident that every offence, however trivial, where the per- 
sonal rights of another had been invaded by an3^ of these dis 
'1-uised persons, within the space of two years prior to July 
1870, has been hunted up with the utmost industry and pre- 
sented here with the highly colored comments of the gentlemen 
on the other side. Some of these offences look to be serious 
in character, and are serious no doubt, but not to the extent 
that has been represented either here or elsewhere. And 
ao-ahi, I may remark somewhat in palliation, though not in 
justification, that these organizations, which were gotten 
up at first for the purposes, a^ alleged by some who belonged 
to them, of inflicting some kind of punishment upon men 
who had been guilty of wrong doing, when the laws of the 
country were not enforced against them were virtually dis- 
solved, according I0 the evidence, some year or more before 
many of these offences v^^ere committed, and that in point 
of fact nearly the whole of those outrages were committed 
by small bands of irresponsible men who had belonged 
to these organizations, and for which the great mass of 
those who had belonged to them were not at all responsible. 
But, however that may be, still it was all wrong—there is no 
doubt about that. But on the other hand, other offences of a 
different character were also committed, the perpetrators of 
which were alleged to go unpunished. This whole state of 
things has resulted, in my humble opinion, from the evil coun- 
sels of certain men, who ought to have given other advice, and 
from the inefficient administration of the public justice of the 
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state. Tiotaliations were spoken of, as if otlicr acts of lawless- 
ness were committed solely in retaliation oi the outrages wliich 
have been charged to the Kiiklux. And one of the learned 
counsel asks : " Why didn't you prove these other acts ?" 
Why, it is sufficient for me to say, as senators know, that those 
acts, whatever they may have been, were not directly in issue 
here. It was proper and competent on the part of the respon- 
dent, as a part of his case, to prove all these alleged outrages 
on personal rights in those two counties, but it was incompetent 
and not proper for the managers to attempt to prove or prove 
sepai-ate and distinct crimes of a different character, and for and 
on account of which many of these personal outrages were 
committed. "We have heard of barn-burnings, of thefts, in- 
sults to women, and of other offences of a heinous character, 
but they were not to be brought in issue here directly. It was 
only incidentally that these things could come up when a wit- 
ness was put upon the stand and examined. In many cases 
they have admitted what they were punished for, and several 
had the candor to confess that they deserved what they got. 

But I said that this bad state of things was measurably 
produced by inefficient action on the part of judicial and prose- 
cuting officers. Let me call your attention, senators, to a piece 
of evidence that was introduced here towards the close of the 
trial—I mean the record of the criminal docket of two terms 
of the superior court of Caswell county. What does it show ? 
A large number of cases of larceny and other crimes, and 
perhaps nine out of ten of them were settled by the judge, or 
perhaps I should say more properly, the solicitor, for that 
district, allowing parties to pay the costs of the prosecution 
and having judgment suspended, instead of their being sub- 
jected to punishment. The solicitor received his fees, but 
offenders went unwhipped of justice. You liave seen the 
solicitor here as a witness. You have had an opportunity of 
seeing what manner of man he is, of forming an opinion as 
to his capacity, and as to how, in some respects, he performed 
bis public duties. 
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]N"ow it lias been urged liere by way of excuse rather than 
justification for the respondent, that there was no way of put- 
ting a stop to these offences.     There was no means that the 
civil authority could adopt of breaking up these organizations 
and ferreting out and punishiiig these secret violations of the law. 
Suppose you had had an etScient judge and an efficient pros- 
ecuting officer in that district, such as those we used to have in 
aSTorth Carolina in former times, and such as we ought to have 
now, are you not satisfied that things would have resulted dif- 
ferently ?  Moreover, it was in the power of the governor to ap- 
point  courts of oyer and terminer there, and if the resident 
judge could not or w^ould not  enforce the law. or had not capa- 
city to do it, he could have sent another judge there who would 
have done it; and if the state's counsel there was not compe- 
tent to ferret out and cause to be brought to justice these offen- 
ders, it was in the power of the governor, under^the law, to 
employ other counsel to do it.    I appeal to every lawyer who 
hears me, I care not on which side of the senate he may sit, 
whether if that had been done, or if there had been a vigilant 
and efficient prosecuting officer there, and he had gone before 
the grand juries, as he would have a right to do, and set to 
work himself, and examined the witnesses, sending off, if neces- 
sary, for man after man and witness after witness, and causing 
a thorough and searching  investigation into all these cases, 
this secret commission of crime would not have been broken 
up and the offenders brought to speedy and condign punish- 
ment ?    The difficulty was in the machinery of the law and in 
the want of its proper administration, for the evidence shows, 
despite of all that has been said to the contrary, that the grand 
juries were disposed to do their duty.    The law was powerful 
enough to reach offenders.    But to this day has tlie executive 
ever resorted to any such means?    ISTo, he resorted to a differ- 
ent mode.    He preferred to resort to the military arm.    He 
preferred to send troops there of his own, and to cause other 
troops to be sent there b}'- the government of the United States 
by which this pretended insurrection was to be suppressed, and 
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these crimes prevented. lie preferred liimself to become the 
executor of his owii will, in his own way, and by the military 
arm, and to arrest^ detain and imprison without regard to law, 
many Hiein who were as innocent of crime as any of you, and 
then to organize and set on foot a military court to try them. 

Senators, strong appeals have been made to you, and you 
have been warned not to listen to the promptings of political 
feeling. I again rei^eat that this is not a political trial. I 
again say that upon this trial depends, in a great degree, the 
])reservation of the great principles o± civil and constitutional 
liberty and law. And here I would say to those who belong 
to the political party in the minority here, that the sam-e state 
of things might occur, (but I trust in God it never will occur, 
if th-ese great principles are maintained and respected) when 
another political organization, that to vrhich the majority of 
this body now belongs, shall get full control of eveiy depart- 
ment of the government. It ma3' be, let me noAv say to them, 
in justification of this prosecution, that when that party comes 
into power, if the present executive should be held to be guilt- 
less and is excused, because it had been common to violate 
these fundamental principles of civil liberty and safeguards lor 
the citizen, that another executive office—differing in political 
sentiment from the one now on trial, may undertake to exercise 
similar powers against his political opponents and commit like 
abuses. I do not believe that there will be any such attempt; 
but if there ever should be, let the author or asserter of them 
come from whatever political party he may, I for one will set a 
face of fi-int against him, as I have done against all such acts on 
the part of the respondent. I have lived too long not to value 
the principles of civil liberty, I have lived too long, and I trust 
have been too well educated in them, not to respect at all times 
and under all circumstances, those principles contained in our 
constitution and bill of rights, without which the mere forms 
of free government are a sham and a cheat. 

But, senators, the case of the impeachment of President 
Johnson has been repeatedly brought to 3"0ur notice. You 
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liave been told again and again that tbat was a mere political 
prosecution; that he was put upon his trial and sought tobe 
disgraced and turned out of his office merely on political 
grounds, and the learned counsel [Mr. Conigland] who sits 
before nie, and wlio made such an eloquent appeal to you on 
behalf of the respondent, used this language; 

"What man, Mr. Chiet Justice and Senators, was ever 
" assailed with more ferocity thaa Andrew Johnson ? During- 
" the pendency of his trial the naost disreputable means were 
'' resorted to in order to seoure his convietson. Those who 
"put trust in the calumny and vituperation poured upon hini 
" must have regarded him; as unredeemed by a single virtue^ 
" yet he was innocent of all the crimes laid to his charge. This 
" ot itself should satisiy us that public clamor and cries for 
" vengeance are not always evidence ot guilt.'" 

In another part of what follows, he undertakes to draAv a 
parallel between President Johnson and Governor Ilolden, not 
only as men but as public officers, and he then says: 

" President Johnson's only crime was the interpos-ition of hi& 
'' authority to save the prostrate bleeding south from utter 
'' destruction." 

"Well, I shall not undertake to deny the most of what mj 
friend said as to President Johnson. I think history^ hereafter 
when it eomics to be written in calmer times than those in 
which we live, will pronounce the same judgment that he has 
Tiponthe merits of that case, but nevertheless I think the coun- 
sel was untoiiunate in drawing the parallel which he under- 
took to draw between Mr. Johnson and the respondent. The 
charges against them are in no wise similar. Those against 
Mr. Johnson were in the main that he had attempted to vio- 
late tlie act commonly called tlie tenure of office act b}^ re- 
moving Mr. Stanton, one of his cabinet officers, from office> 
which was a matter comparatively trivial. Such are not the 
charges brought against the respondent. And there was- 
another fact my friend failed to recollect, that while Andrew 
Johnson was impeaclied for the reasons and under the influ- 
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ences assigned bj him here, his client, who had been appointed 
by this same Andrew Johnson provisional governor of North 
Carolina, a position of almost imperial power, as another of 
the connsel has told us, was one of the men who, when this 
same President Johnson was sought to be immolated by his po- 
litical foes for political reasons only, united in the attempt, and 
•over his own hand in the public press of the country insisted 
tliat he should be impeached, degraded and driven from office. 
There is the parallel. Yes, this man whom he had thus taken 
up and placed in this prominent position, placed there against 
the remonstrances of many of liis political friends, wdien the 
struggle came and he saw that Mr. Johnson was on the losing- 
side, joined in the cry, crucify him ! crucify him ! and sought 
his political blood. JSTOW I remember no such act in Mr. 
Johnson's life as that. Whatever else may be said of him, 
I feel sure that no act of his life can be found to furnish a par- 
allel to the ungi'ateful act of the respondent towards him. 

Now I know tlie Avarm. impulsive and generous nature of 
my friend who sits before me. No man is more his friend 
than I am. None can say that I mean to censure anything 
that he has thought proper to say here, or what any others of 
the counsel have thought proper to say on behalf of the re- 
spondent. I fully appreciate their situation, and his situation 
especially, and I say now and here that it w^as their duty, as 
members of our professio >, to have appeared for him and to 
have rendered him all the service that they could fairly render 
in his defence. I know that if they have perhaps occasionally 
exceeded the bounds somewhat of the duty of connsel under 
the circumstances, and in some particulars, it is attributable 
to an honest zeal for their client, and in so far is to be com 
mended. Judging from myself, and knowing that when the 
feelings of counsel become enlisted in the defence of a client 
they often go further in some respects than sober judgment 
and reason in calmer moments w^ould perhaps prompt, I trust 
I shall be always ready to commend rather than to censure. 

But, senators, tlie example of one or two prominent men^ 
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who sat upon the trial of President Johnson has been brought 
to jonr notice as worthy of joiir imitation, especially the course 
and action of Senator Fessenden, now no more. No one 
approves more highly of the course of that distinguished sena- 
tor than I do. I knew him personally, for I had the honor 
to serve for a time in the senate with him. It will be a monu- 
ment to his memory, I believe, hereafter, that amidst all the 
clamor and all the excitement, indoors and out of doors, during 
that great trial, he listened only to the promptings of his judg- 
ment and of his conscience, and voted to acquit. But as I 
have said to you already, the charges preferred against the 
president and the circumstances attending his trial were very 
different from those to be found in this case. Understanding 
that it was the purpose of counsel, in referring to the course of 
Mr. Fessenden, and perhaps some other senator who voted for 
acquittal in that trial, to impress it upon this court that they 
did so merely on the grounds of the motives of the president, 
while in fact and in truth he had violated the tenure of office 
act in the attempted removal of Mr. Stanton, I took occasion 
to read what I had not read before, the reasons given b_y Sena- 
tor Fessenden for coming to the conclusion that he did. I 
have that opinion here in the third volume of that celebrated 
trial. I have made an abstract in writing of the reasons given 
by him for his vote upon that occasion. They were briefly 
these,—and I hope senators will pardon me for reading them, 
though perhaps not strictly pertinent to the issue novf before 
you.    Senator Fessenden held— 

1. That by the uniform practice of the government from tlie 
time of its inauguration, and the provisions of sundry acts of 
congress recognizing it as the proper construction of the con- 
stitution, the president had exercised the power of removing 
from office public officers, including those holding cabinet ap- 
pointments. Without undertaking to decide whether this was 
the proper construction of the constitution he held, 

2. That Mr. Stanton, having been originally appointed sec- 
retary of war by Mr. Lincoln during his first term, and remain- 
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ing in office without re-appointment after the commencement 
of his second term until his death, and so after president John- 
son came into the presidential office, continuing in the office of 
secretary of war without any appointment from him, held the 
office of secretary of war at the pleasure of the president, and 
his case did not come within the provisions of the tenure of 
office act of March 2nd, 1867, and that the president was guilty 
of no misdemeanor in attempting to remove him, and that he 
had a legal right to remove him. 

3. That he had a right to designate Gen. Thomas as secre- 
tary of war ad interim. These opinions disposed of all the 
articles up to the 10th, and that related to certain denunciations 
niade of the then congress of the United States, or rather mem- 
bers thereof, in public speeches made by Mr, Johnson and 
rej^orted and published in the public press. 

4. These senator Fessenden considered to have been in bad 
taste, but not as constituting any crime or impeachable offence. 

5. That the evidence failed to show that he was guilty of the 
11th article, which charged an attempt to prevent the execu- 
tion of the act of March 2nd, 1867, nor did it establish the 
truth of any of the specifications under that charge. 

ISTow, you see the ground upon which Senator Fessenden 
acted. After a fnll discussion of the law as applicable to the 
questions involved,—and he was a distinguished lawyer,—he 
came to the conclusion, a rightful one as I believe, and one that 
will be justified by history hereafter, when the excitement 
which gave rise to those charges shall have passed away, that 
according to the law and the evidence the president had done 
nothing which constituted an impeachable offence, and there- 
fore he voted to ac<|uit him. What sort of a parallel is there 
between that case and this ? 

Senators, I have now, in a feeble way it is true, presented to 
you the view& which), iji the main, I desired to present upon 
this importaiM trials, I have endeavored to discharge my duty 
here as on©-of the counsel for the managers, fearlessly but fairly. 
I hope L IjBve. ^aid. nothing hexa to give oftense to any one..   If 
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in the heat of discussion liere remarks may occasionally have 
fallen from me tending to wound the feelings of any person 
whatever, all I can say is that I regret that snch words were 
S]3oken, 

And ^now, senators, without further i-emark I commit this 
case to you. On you rests the responsibility of rendering a 
righteous judgement here. I know what that responsibility 
is. I know the solemn oaths that you and each of yon have 
taken, and it is not for me to say what that judgement ought 
to be, I have my own views of it, and I have presented them 
fully to the best of m}'- ability, but with you rests the responsi- 
bility. If, upon consideration, you conclude that the respondent 
is guilty of all or any of the articles of impeachment preferred 
against him, then I am perfectly satisfied, I am certain, that 
you will not hesitate, for any reason, to render that judgment. 
If, on the contrary, the prosecution has failed to make good any 
or all of the charges which have been made, then I am equally 
certain that it will be your pleasure, as I am that it will be your 
duty, to acquit him. 

Senator FLEMMI^G offered the following order : 

Ordered, That the senate, sitting as a court of impeachment, 
proceed to vote on the articles as presented by the house of 
representatives against W. "VY. Holden, Governor of JSTorth Car- 
olina, on Wednesday 22nd inst., at eleven o'clock, and that a 
message be sent to the house of representatives informing that 
body of the day and hour designated. 

Senator McCLAMMY called the ayes and noes. 
A sufficient number of senators seconding the call, the ayes 

and noes were ordered. 
The CLERK proceeded to call the roll on the adoption of 

the order of Senator Flemming, and it was decided in the affirm- 
ative by the following vote : 

Those who voted in the affirmative are: 
Messrs. Adams, Albright, Allen, Barnettj Battle, Beasley, 
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Brogden, Brown, Cook, Council, Cowles, Croweil, Currie. Ed- 
v/ards, Flemming, Gilmer, Graliam oi Alamance, Oraliam of 
Orange, Hawkins, Hyman, Jones, King, Latham, Ledbetter, 
Leliraan, Linney, Love, Mauney, McClammy, McCotter, Merri- 
jnon, Moore, Murphy, Xorment, Price, Eobbins of Davidson, 
Kobbins of Kowan, Skinner, Speed, Troy, Waddcll, Warren, 
Whiteside and Worth—i4. 

Senator JOXES ofiered the follo-sving- order ; 

Ordered^ That the time for filing written opinions in this 
case be extended to one w^eek from the final decision. 

Senator JONES. Mr. Chief Justice, some of the senators 
who intend to prepare and file opinions, think it would be 
hardly proper to commence the labor of preparation until 
after the arguments were finally closed. I think a week is as 
little time as will sufiice, in view of our legislative duties, to 
•enable senators to prepare opinions to their satisfaction, I 
liope there will be no objection to the order. 

Senator EDWARDS. I would esquire, Mr. Chief Justice, 
whether the effect of adopting this order will be to keep the 
court open for another week ? 

Senator JONES. I think not. I cannot see why it need 
delay the final adjournment. The opinions wdll be prepared 
and filed with the clerk and incorporated in the printed 
volumes. 

Senator LOVE called for the ayes and noes. 
A sufficient number seconding the call, the ayes and noes 

were ordered. 
The CLERK proceeded to call the roll on the adoption of 

the orderof Senator Jones, and it was decided in the affirmative 
by the followdng vote : 

Those who voted in the affirmative are : 
Messrs. Allen, Currie, Edwards, Flemming, Gilmer, Gra- 

5a-ain of Alamance, Graham of Orange, Hawkins, Jones, 
Latlia.in,  Linnej, McCkmmj,  Merrimon, Moore,   Murphj^ 
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Price, Bobbins of Davidson, Bobbins of Bowan, Skirmer, 
Speed, Tvoj, Warren and "Worth—23. 

Those who voted in the negative are : 
Messrs. Adams, Albright, Barnett, Battle, Beasley, Bellamy^ 

Brogden, Cook, Council, Cowles, Crowell, Hyman, King% 
Ledbetter, Love, Mauney, McCotter, Norment, Waddell and 
Whiteside—20. 

Senator BOBBINS, of Rowan, offered the following order : 

Ordered^ That the final vote in the articles of impeachment 
be taken without debate or explanation. 

Senator COWLES called for the ayes and noes. 
Senator GILMER. It strikes me, Mr. Chief Justice, that 

the order proposed is not necessary.    Rule XIX reads thus : 
" In taking the votes of the senate upon the articles of im- 

" peachment, the clerk will read the several articles suc- 
" cessively, and after the reading of each article, the clerk 
" will call the name of each senator, who shall rise in his place, 
" and thereupon the presiding officer shall put the following- 
" question :    ' Mr. how say you, is the   respondent, 
"' William W. Holden, guilty or not guilty as charged in 
*' the article of impeachment ?'    Whereupon each sena- 
" tor shall answer' guilty' or ' not guilty.' " 

Jt seems to me, sir, that there can be no debate under the 
rule. 

Senator BOBBINS, of Bowan. I am aware Mr. Chief 
Justice, that under that rule it would seem that there could 
not be debate. But there is another rule which says there may 
be debate prior to the vote. The object of the order which I 
have offered is to have the matter definitely settled, that M'e 
shall proceed to a vote without debate. 

A sufficient number seconding the call for the ayes and noes, 
they were ordered. 

The OLEBK proceeded to pall the roll ol senators on the 
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adoption of the order of Senator Eobbins, of Eowan, and it 
was decided in the affirmative by tlie following vote: 

Those who voted in the affirmative are: 
Messrs. Adams, Albright, Allen, Barnett, Battle, Beasley, 

Brogden, Bi'own, Conncil, Crowell, Currie, Edwards, Eppes, 
Gilmer, Graham of Alamance, Graham of Orange, Hawkins, 
Jones, King, Latham, Ledbetter, Lehman, Linney, Love, Mann- 
ney, Mf^CIammy, McCotter, Merrimon, Moore, Murphy, Xor- 
ment. Price, Eobbins of Davidson, Bobbins of TloAvan, Skinner, 
Speed, Troy, Waddell, Warren, Whiteside and Worth—41. 

Those who voted in the negative are: 
Messrs. Bellamy, Cook, Cowles, Flemming and Ilyman—5. 
On motion of Senator Linney, the court adjom-ned to meet 

at 11 i)'clock, a. m., to-morrow. 
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FOETY-rOURTH BiiY. 

SENATE CHAMBER, March 22, 1871. 

The COURT met at eleven o'clock, a. m,, pursuant to ad- 
journment, Hon. R. M. Pearson, Chief Justice of the supreme 
Court, in the chair. 

Proceedings were opened by proclamation made in due form 
by the doorkeeper. 

The CLERK, William L. Saunders, Esq., proceeded to call 
the roll of senators, when the following gentlemen were found 
to be present: 

Messrs. Adams, Albright, Allen, Barnett, Battle, Beasley, 
Bellamy, Brogden, Brown, Cook, Council, Cowles, Crowell, 
Currie, Dargan, Edwards, Eppes,Flemming, Gilmer, Graham 
of Alamance, Graham of Orange, Hawkins, Hyman, Jones, 
King, Latham, Ledbetter, Lehman, Linney, Love, Mauney, 
McClammy, McCotter, Merrimon, Moore, Morehead, Murphy, 
Norment, Olds, Price, Robbins of Davidson, Bobbins of 
Rowan, Skinner, Speed, Troy, Waddell, Warren, Whiteside 
and Worth—49. 

The DOORKEEPER announced the presence of the board 
of managers with their counsel, and the house of representa- 
tives, who proceeded to take seats within the chamber of the 
senate. 

The CHIEF JUSTICE. The court is now ready to 
proceed to the final vote on the articles of impeachment pre- 
sented against William W. Holden, Governor of the State of 
North Carolina. The doorkeej^er is directed to see that 
order and silence is preserved in the gallery. Tf" 

Senator JOXES. Mr. Chief Justice, I give notice that if 
there be any demonstration of approval or disapproval in the 
galleries or lobbies, I shall move to have them cleared, except 
of the members of house of representatives. 
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The CHIEF JUSTICE. The clerk will read the first 
article. 

Mr. Henry A. London, Jr., ASSISTAIN^T CLERK, pro- 
ceeded  to read the first article in the words following : 

ARTICLK I. 

That by the constitntion of the state ot ISTorth Carolina, the 
governor of said state has power to call out the militia thereof 
to execute the laws, suppress riots or insurrection, and to repel 
invasion, whenever the execution of the law shall be resisted, 
or there shall exist any riot, insurrection or invasion, but not 
otherwise; that William W. Ilolden, governor of said state, 
unmindful of the high duties of his office, the obligation of his 
solemn oath of office, and the constitution and laws of said 
state, and intending to stir up civil war, and subvert personal 
and public liberty, and the constitution and laws of said state, 
and of the United States, and contriving and intending to hu- 
miliate and degrade the said state and the people thereof, and 
especially the people of the county of Alamance, and to pro- 
voke the people to wrath and violence, did, under color of his 
said office, on the seventh day of March, in the year of our Lord 
one thousand eight hundred and seventy, in said state, of his 
own false, corrupt and wicked mind and purpose, proclaim and 
declare that the county of Alamance in said state, was in insur- 
rection, and did, after the days and time last aforesaid, send bodies 
of armed desperate and lawless men, organized and set on foot 
without authority of law, into said county, and occupy the same 
by military force, and suspend civil authority, and the constitution 
and laws of the state ; and did, after the days and times last 
aforesaid, and before the time of impeachment, in this behalf, 
through and by means of such armed, desperate and lawless 
men, arrest many peaceable and law-abiding citizens of said 
county of Alamance, then and there about their lawful busi- 
ness ; and did detain, hold, imprison, hang, beat, and otherwise 
maltreat and injure many of them, to Avit: Lucien II. Murray, 
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George S. Eogers, William Bingham, Alexander Wilson, 
Walter Thornton, William Eedding, Thomas M. Holt, George 
Andrews, John Andrews, Frederick Blanchard, Adolphns G. 
Moore, John Roberson, James IST. Holt, William Tate, Alex- 
ander Patterson, Jesse Gant, Lemuel Whitsett, Josiah Thomp- 
son, Sidne^y Steele, Geoi-ge Johnson, William Patton, Joseph 
Wright, Benjamin McAdams, Puffin Andrews, Thomas Pay, 
Joseph Pritchard, Loften Tear, Joseph Thompson, Henry 
Cooke, William Andrews, M. N. Shaw, John Long, James H. 
Anderson, Joseph Gibson, Henry Pritchard, Joseph IN'elson, 
James P. Miirj^hy, Jr., William Kirkpatrick, Thomas Gray, 
Jefferson Younger, Frank Mebane, Clement Curtis, John W, 
McAdams, William Moore, William Clendenen, D. W. Weedon, 
David Moses, P. Thompson, David Moore, Monroe Fowler, 
Henry C. Hurdle, William Whitsett, Albert Murray, J. G. 
Moore, Joseph Kirkpatrick, W. Y. Montgomery, John Trol- 
linger, Jerry Whitsett, Calvin Gibson, John G. Albright, 
Pobert Hannah, William Johnson, Henderson Scott, Wil- 
liam Stockard, James Dickson, R. A. Albright, Thomas Lut- 
terloh, John Grant, James Foust, John Curtis, A. Thompson, 
Pobert Stockard, J. A. Moore, James T. Hunter, James S. 
Scott, Jolm Smith, George Andrews, Milton Pickard, Henry 
Robertson, John R. Stockard, John Curtis, and Joseph Stock- 
ard, when in fact and truth there was no such or any insurrec- 
tion in said county of Alamance. And he, the said William 
W. Holden, governor as aforesaid, well knew that such and 
said proclamation was groundless and false, and that there was 
no insurrection in said county, and that all civil authorities, both 
state and county, in said county, were peacefully and .'-egularly 
in the lull, free and unrestrained exercise in all respects, of the 
functions of their offices, and the courts were all open, and the 
due administration of the law was unimpeded by any resistance 
whatsoever, whereby the said William W. Holden, governor 
as aforesaid, did then and there, and in the way and manner, 
and by the means aforesaid, commit and was guilty of a high 



TRIAL   OF   WILLIAM   W.   IIOLDEN. 2539 

crime in office against the constitution and laws of said state, 
and the peace, interests and dignity thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll of 
senators, whereupon each senator arose in his place as his name 
was called, and the chief justice asked, " How sa}^ you, is Wil- 
" liam W. I-Iolden guilty or not guilty, as charged in this article 
"■ of impeachment ?" 

The calling of the roll having been concluded, the clerk 
announced the vote as follows : 

Guilty—Messrs. Adams, Albright, Allen, Battle, Brown, 
Council, Crowell, Curne, Dargan, Edwards, Graham of Ala- 
mance, Graham of Orange, Jones, Latham, Ledbetter, Linney, 
Love, Mauney, McClammy, Merrimon, Morehead, Murphy, 
Robbins of Davidson, Robbins of Rowan, Skinner, Troy, Wad- 
dell, Warren, Whiteside and Worth—30. 

JVot Guilty—Messrs. Barnett, Beasley, Bellamy, Brogden, 
Cook, Cowles, Eppes, Flemming, Gilmer, Hawkins, Llyman, 
King, Lehman, McCotter, Moore, Norment, Olds. Price and 
Speed—19. 

Whole number 49 ; two-thirds 33. 
The CHIEF JUSTICE. The clerk reports thirty senators 

as voting guilty, and nineteen senators as voting not guilty on 
article I. So William W. Holden is acquitted on that article of 
impeachment.    The clerk will read the second article. 

The ASSISTANT CLERK, Mr. London, proceeded to read 
the second article in the words following: 

AKTICLE II. 

That by the constitution of the state of North Carolina, the 
governor of said state has power to call out the militia thereof 
to execute the law, suppress riots or insurrection, whenever 
the execution of the law shall be resisted, or there shall exist 
any riot, insurrection or invasion, but not otherwise. That 
William W. Holden, governor of said state, unmindful of the 
high duties of his office, the obligations of his solemn oath of 
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office and tlie constitution and laws of said state, and intending 
to stir up civil war, and subvert personal and public liberty, 
and the constitution and laws of said state and of the United 
States, contriving and intending to humiliate and degrade the 
said state and the people thereof, and especially the people of 
the county of Caswell in said state, and to provoke the people to 
wrath and violence, did, under the color of his said office, on the 
eighth day of July, in the year of our Lord one thousand eight 
hundred and seventy, in said state, of his own false, corrupt and 
wicked mind and purpose, proclaim and declare the county of 
Caswell, in said state, in insurrection, and did, after the days 
and times last aforesaid, send bodies of armed, desperate and 
lawless men, organized and set on foot without authority of law, 
into the said county, and occupy the same by military force and 
suspend the civil authority and tlie constitution and laws of the 
state, and did, after the days and times last aforesaid, and before 
the time of impeachment in this behalf, through and by means 
of such armed, desperate and lawless m(>n, arrest many peace- 
able and law-abiding citizens of the said county of Caswell, 
then and there about their lawful business, and did detain, hold, 
imprison, and otherwise maltreat and injure many of them, to- 
wit: John Kerr, Samuel P. Hill, Wm 13. BoM^e, Nathaniel M. 
Eoane, Frank A. Wilej^, Jesse C. Griffith, J. T. Mitchell, 
Thomas J. Womack, A. G. Yancey, John Mclvee, A. A. 
Mitchell, Yancey Jones, J. M. ISTeal, Berzillai Graves, Eobert 
Roane, James R. Fowler, M. C. Hooper, James C. "Williamson, 
and Peter H. Williamson, when, in fact and truth, there was 
no such or any insurrection in said county of Caswell, and he, 
the said "William W. Holden, governor as aforesaid, well knew 
that such and said proclamation was utterly groundless and 
false, and that there was no ins^iri'ection in said county of Cas- 
well, and that all the civil authoiities, both state and county, in 
said county, were peacefully and regularly in the full, free and 
unrestrained exercise in all respects of the functions of their 
offices, and the courts were all open and the due administration 
of tlie   law was unimpeded   by any resistance whatsoever, 



TEIAL   OF   WILLIAM   W.   nOLDE:ff. 2541 

wliereLy the said William W. Iloldeii, governor as aforesaid, 
did then and there, and in the way and manner and by the 
means aforesaid, commit and was guilty of a high crime in 
office against the constitution and laws of said state, and the 
peace, interests and dignity thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll o± sen- 
ators, whereupon each senator, as his name was called, arose in 
his place, and the chief justice asked: "How say you, is 
" William W. Ilolden guilty or not guilty, as charged in this 
'' article of impeachment ?" 

The calling of the roll having been concluded, the clerk an- 
nounced the vote as follows : 

Guilty—Messrs. Adams, Albright, Allen, Battle, Brown, 
Council, Crowell, Currie, Dargan, Edwards, Gilmer, Graham 
of Alamance, Graham of Orange, Jones, Latham, Ledbetter, 
Lehman, Linney, Love, Mauney, McClammy, Merrimon, 
Morehead, Murphy, Robbins ot Davidson, Bobbins of Eowan, 
Skinner, Speed, Troy, Waddell, Warren, Whiteside and Worth 
—32. 

Isot Guilty—Messrs. Barnett, Beasley, Bellamy, Brogden, 
Cook, Cowles, Epj^es, Elemming, Hawkins, Hyman, King, 
Lehman, McCotter, Moore, Korment, Olds and Price—IT. 

Whole Number 49^; Two-thirds 33. 
The CHIEF JUSTICE. The clerk announces thirty-two 

senators as voting guilty and seventeen as not guilty, so William 
W. Holden is acquitted on the second article. 

The ASSISTANT CLEPtK, Mr. London, proceeded to 
read article HI in the words following : 

AKTICLE III. 

That the said William W. Holden, governor of the state of 
North Carolina, on the fifth day of August, in the year of our 
Lord one thousand eight hundred and seventy, in the county of 
Orange, in said state, did then and there unlawfully and without 
any lawful warrant and authority, and in defiance and subver- 
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sion of the constitution and laws of said state, and in violation 
of his oath of office, and under color of his said office, incite, 
procure, order and command one John Hunnicutt and other 
evil disposed persons to assault, seize, detain and imprison and 
deprive of his liberty, a citizen and resident of the county of 
Orange, in the state aforesaid, and in pursuance of said incite- 
ment, procurement, order and command, the said John Hunni- 
cutt and the evil disposed persons aforesaid, did assault, seize, 
detain, imprison and deprive of his liberty and privileges as a Iree- 
man and citizen of said county and state, for a long time, to-wit: 
For the time ol ten days or more, the said Josiah Turner, ju- 
nior, whereby the said William W. Holden, governor as afore- 
said, did then and there commit a high misdemeanor in office 
against the constitution and laws of said state, and the peace, 
interest and dignity thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll of sena 
tors, whereupon each senator arose in his place as his name was 
called, and the chief justice asked, " IIow say you, is William 
W. Holden guilty or not guilty, as charged in this article of 
impeachment ?" 

The calling of the roll having been concluded, the clerk an 
nounced the vote as follows: 

Guilty.—Messrs. Adams, Albright, Allen, Battle, Brown, 
Cook, Council, Cowles, Crowell, Currie, Dargan, Edwards, 
Flemming, Gilmer, Graham of Alamance, Graham of Orange, 
Jones, Latham, Leclbetter, Linney, Love, Mauney, McClammy, 
Merrimon, Moore, Morehead, Murphy, Norment, Bobbins of 
Davidson, Bobbins of Bowan, Skinner, Speed, Troy, Waddell, 
Warren, Whiteside and Worth—37. 

JVot Guilty.—Messrs. Barnett, Beasley, Bellamy, Brogden, 
Eppes, Hawkins, Hyman, King, Lehman, McCotter, Olds and ^ 
Price—12. 

Whole number, 49 ; two-thirds, 33 ; voting guilty, 37. 
The CHIEF JUSTICE. The clerk announces that thirty- 

seven of the senators have voted guilty and twelve have voted 
not guilty..   Thirty-seven being a concurrence of two-thirds or 
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more of the senators,  William "W.  Ilolden  is convicted on 
the third article of impeachment. 

The ASSISTANT CLEHK, Mr. London, proceeded to read 
article IV in the words following: 

ARTICLE IV. 

That said William W. Holden, governor of the state of ISTorth 
Carolina, on the first day ot August in the year of onr Lord 
one thousand eight hmidred and seventy, in the county of Cas- 
well, in said state, did then and there, unlawfully and without 
any lawful warrant and authority, and in defiance and sub- 
version of the constitution and laws of said state, and in 
violation of his oath of office, and under color of his said 
oflBce, incite, procure, order and command one George W, 
Kirk, and one B. G. Burgen, and other evil disposed per- 
sons, to assault, seize, detain and imprison, and deprive of their 
liberty and privileges as freemen and citizens of said state, Jno. 
Kerr, Samuel P. Hill, William B. Bowe, and mthaniel M. 
Roane, citizens and residents of the county of Caswell in the 
state aforesaid ; and in pursuance of said incitement, procure- 
ment, order and command the said George W. Kirk, and tlie 
said B. G. Burgen, and the evil disposed persons atoresaid, did 
assault, seize, detain, imprison and deprive of their liberty and 
privileges as freemen and citizens of said county and state, for 
a long time, to-wit: for the time of one month and more, the 
said John Kerr, Samuel P. Hill, William B. Bowe and Na- 
thaniel M. Roane, whereby the said William W. Holden, gov- 
ernor as aforesaid, did then and there commit and was guilty of 
a high misdemeanor in office against the constitution and laws 
of said state, and the peace, interests and dignity thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll of 
senators, whereupon each senator arose in his place, as his name 
was called, and the chief justice asked, " How say you, is Wil- 
liam W. Holden, guilty or not guilty, as charged in this article 
of impeachment^?" 

164 
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The calling of the roll having been concluded, the clerk an- 
nounced the vote as lollows : 

GuiUi/-—Me&sT&. Adams, Albright, Allen, Battle, Brown, 
Council, Crowel], Currie, Uargan, Edwards, Gilmer, Graham 
of Alamance, Graham ot Orange, Jones, Latham, Ledbetter, 
Linney, Love, Mauney, McClammj, Merrimon, Morehead, 
Murphy, IN'orment, Eobbins of ][)avidson, Bobbins of Eowan, 
Skinner, Speed, Troy, Waddell, Warren, Whiteside and 
Worth—33. 

JVoi GuiUi/—'M.essvfi. Barnett, Beasley, Bellamy, Brogden, 
Cook, Cowles, Eppes, Elemming, Llawkins, Hyman, King, 
Lehman, McCotter, Moore, Olds and Price—16. 

Whole number 49 ; two-thirds 33 ; voting guilty 33. 
The CHIEF JUSTICE. Tlie clerk announces that thirty- 

three senators voting guilty and sixteen senators having voted 
not guilty, thisibeinga concurrence of two-thirds or more of 
the senators, William W. Hoklen is convicted on this article. 

The ASSISTANT CLEIiK, Mr. London, proceeded to read 
article V., in the words following : 

AKTICLB V. 

That the said William W. Holden, governor of the state of 
North Carolina, heretofore, to-w^it : in the months of June, 
July and August, in the year of our Lord one thousand eight 
l^iundred and seventy, under the color of his said office, unlaw^- 
fuUy recruited, armed and equipped as soldiers, a large number 
of men, to-wit: five hundred men and more, and organized 
them as an array and appointed officers to command, and use 
such armed men as he, the said William W. Holden, governor 
as aforesaid, under color of his said office, might from time to 
time order and direct; that during the said months of June, 
July and August, he, the said William W. Holden. governor 
as aforesaid, under color of his said office, placed a large 
number of said armed men under the immediate command 
j.ind control of one George W. Kirk as colonel, aided by one 
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B. G. Bnrgeu as lieutenant-coloneJ, one H. C. Yates as major, 
and sundry other persons as captains and lieutenants, and sent 
such last mentioned armed men under the immediate 
command of George W. Kirk as colonel, B. G. Burgen as 
lieutenant-colonel, H. C. Yates as major, and said sundry 
other persons as captains and lieutenants, into the county of 
Alamance, and by the procurement, order and command of 
him, the said William W. Holden, governor as aforesaid, 
under color of his said ofBce, the said armed men last 
aforesaid, seized, held, detained and imprisoned in said county 
of Alamance and by the procurement, order and comniand of 
him, the said William W. Holden, governor as aforesaid, 
under color of his said office, the said armed men last aforesaid, 
seized, held, detained and imprisoned in said county of Ala- 
mance, one Adolphus G. Moore, a peaceable and law-abiding 
citizen of said comity, then and there engaged about his lawful 
business; that the said Adolphus G. Moore being so seized, 
held, detained and imprisoned and deprived of his liberty, was 
then and there in the custody of the said George W. Kirk, 
acting as colonel, and commanding the armed body of men 
last aforesaid, by the order, command and procurement of the 
said William W. Holden : That the said Adolphus G. Moore, 
being so seized, held and imprisoned and deprived of his lib- 
erty, made due application to the honorable Richmond M, 
Pearson, chief justice of the supreme court of said state, as by 
law he might do, for the writ of hcibeas corjms, to the end, 
that he, the said chief justice, might duly enquire the cause of 
said seizure, detention and imprisonment, and deliver him from 
the same according to lav»^. That the said chief justice issued 
the writ of habeas corpxis at the instance of the said Adolphus 
G. Moore, directed to the said George W. Kirk, commanding 
him forthwith to produce the body of the said Adolphus G. 
Moore, before him the said chief justice, at the chamber of the 
supreme court in the city of Kaleigh, in said state; that the 
said George W. Kirk was, on the seventeenth day of July, in 
the year of our Lord one thousand eight hundred and seventy, 
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in the county of Alairance, duly served with the said writ ot 
habeas corpus ; that he made no return of or to the same, as 
required by law, and refused to produce the body of the said 
Adolphus G. Moore, before the chief justice according to the 
exigency of said writ, avowing and declaring that he had made 
such seizure, and detained and imprisoned the said Adolphus 
CT. Moore, at the instance of and by the procurement, command 
and order of the said "William "W. Holden, governor as afore- 
said, and would not produce the body oi hnn, the said Adol- 
phus G. Moore, before the chief justice, according to the exi- 
gency of said writ, unless compelled to do so by superior armed 
torce, or by the express order and command of the said William 
W. Holden, governor as aforesaid, that such refusal of the/said 
George W. Kirk to obey said writ, was made duly to appear 
before the said chief justice, whereupon the said chief justice 
made enquiry of the said William W. Holden, governor as 
aforesaid, if he had so ordered the said George W. Kirh, to so 
seize, detain and imprison the said Adolphus G. Moore; that 
the said William W. Holden, governor as aforesaid, made an- 
swer in substance, and to the effect, to said enquiry of said 
chief justice, that he had theretofore ordered and commanded 
the said George W. Kirk to so seize, detain and imprison and 
deprive of his liberty, the said Adolphus G. Moore, and that 
such seizure and deiention was made by his order and com- 
mand, v/liereupon the said chief justice, upon due consideration, 
solemnly adjudged in substance and effect that according to 
the constitution and laws of said state, the privilege of the writ 
of haheas corpus w^as not suspended, and that the- said George 
W. Kirk, and the said William W. Holden, governor as aforesaid, 
were in duty bound to bring and produce the body of the said 
Adolphus G. Moore, before him, the said chief justice, accord- 
ing to the exigency of the said writ; yet the said William W. 
Holden, governor as aforesaid, unmindful of his jnost solemn 
oath of ofiice, and his high duties as the executive of said 
state, and contriving, and then and there intending to de- 
prive the said Adolphus G. Moore of his liberty, as a free citi- 
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Zen of said state, and to defy and snbvert tlie constitntion 
and laws of said slate, declared that he had so ordered, 
and did still so order and commanded the said George "W. 
Kirk not to obey the said w^rit so issued by the said chief jus- 
tice, then and there declared to the said chief justice, that 
he, the said "William W. Holden, governor as aforesaid, 
would not obey the said writ, or the command of the said chief 
justice, in that behalf, and that he would not allow the said 
George AY. Kirk to obey the same and produce the body of the 
said Adolphus G. Moore, before the said chief justice, accord- 
ing to the exigency of said writ, until such time, as in his dis- 
cretion, he might think proper to do so ; that wdiile the said 
William W. Plolden, governor as aforesaid, so seized, held, de- 
tained, imprisoned and deprived of his liberty, the said Adol- 
phus G. Moore, and so refused to obey the said writ, and to 
command the said George TV. Kirk so to do, and so resisted 
the laws and the lawful authority of the said chief justice, he 
was by his own procurement, order and command, supported in 
that behalf by the means and use of said armed men so com- 
manded and controlled as aforesaid, and so the said William 
W. Holden, governor as aforesaid, did, in the way and manner, 
and by the means aforesaid, procure, order and command 
the said George W. Kirk, so charged by said writ of habeas 
corjnts to refuse to make due return of or to the same, and 
produce the body of the said Adolphus G. Moore, before the said 
chief justice, according to the exigency of the said writ, and to 
resist the same and the lawful authority of the said chief 
justice, and did himself, then and there in the way and manner 
and by the means aforesaid, resist the due execution of the 
said writ and the lawful authority of the said chief justice, 
and did then and there in the way and manner, and by the 
means and armed force aforesaid, suspend the privilege of the 
writ of habeas corpus^ and did unlawfully and violently seize, 
detain, hold, imprison and deprive of his liberty the said Adol- 
phus G. Moore, and tor a long time, to-wit: for the space of 
one calendar month, after the said chief justice had adjudged 



2548 cotiET or IMPEACHMENTS. 

such detention illegal, did continue to hold and detain and 
cause to be held and detained said Adolphus G. Moore, and 
did in the way and manner and by the megins aforesaid, make 
the military supersede and prevail over the lawful civil power 
of the state, all ot which acts, matters and things, the said 
William W. Holden, governor as aforesaid, did, in violation as 
aforesaid, of his solemn oath of office, and whereby he, the 
said William W. Holden, governor as aforesaid, did then and 
there commit high crimes and misdemeanors in office, against 
the constitutution and laws of said state, and the peace, dignity 
and interests thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll ot 
senators, whereupon each senator arose in his place, as his name 
was called, and the chief justice asked, "How say you, is Wil- 
liam W. Holden guilty or not guilty, as charged in this article 
ot impeachment. 

The calling of the roll having been concluded, the clerk an- 
nounced the vote as follows: 

Guilty—'^tieesYs. Adams, Albright, Allen, Battle, Brown, 
Cook, Council, Cowles, Crowell, Currie, Dargan, Edwards, 
Flemming, Gilmer, Graham of Alamance, Graham of Orange, 
Hawkins, Jones, Latham, Ledbetter, Lehman, Liuney, Love, 
Mauney, McClammy, McCotter, Merrimon, Moore, Morehead, 
Mui-phy, Norment, Eobbins of Davidson, Eobbins of Kowan, 
Skinner, Speed, Tro_y, Waddell, Warren, Whiteside and 
Worth—40. 

JV^ot Guilty—Messrs. Barnett, Beasley, Bellamy, Brogden, 
Eppes, Hyman, King, Olds and Price—9. 

Whole number 49 ; two-thirds 33 ; voting guilty 40. 
.    The CHIEF JUSTICE.     The clerk reports forty senators 
as having voted guilty and nine as having voted not guilty, 
there being a concurrence of two-thirds or more of the senators, 
William W. Holden is convicted in this article. 

The ASSISTANT CLEEK,Mr. London, proceeded to read 
article YI, in the words following: 
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ARTICLE VI. 

That the said William W. Hoi den, governor of the state ot 
North Carolina, heretofore, to-wit, in the months of Jane, 
July and Angust, in the year of our Lord one thousand eight 
hundred and seventy, under color ot his said office, unlawfully 
recruited, armed and equipped as soldiers, a large number of 
men, to-wit, five hundred men and more, and organized them 
as an army, and appointed ofiicers to command and use such 
armed men as he, the said William W. Holden, governor as 
aforesaid, under color of his said ofiice, might from time to time 
order and direct; that during the said months of June, July 
and August, he, the said William W.IIolden, governor as afore- 
said, under color of his said office, placed a large number of 
said armed men under the immediate command and control of 
one George W. Kirk, as cclonel, aided by one B. G. Burgen, 
as lieutenant-colonel, one H. C. Yates, as major, and sundry 
other persons as captains and lieutenants, and sent such last 
mentioned armed men under the immediate command of 
George W. Kirk, as colonel, B. G. Burgen, as lieutenant colonel, 
H. C. Yates, as major, and said sundry other persons as captains 
and lieutenants, in the county of Caswell, and by the procure 
ment, order and command of him, the saidAYilliam W. Holden^ 
governor as aforesaid, under color of his said office, the said 
armed men last aforesaid seized, held, detained and imprisoned 
in said county of Caswell, John Kerr, Samuel P. Hill, Jesse 
C. Griffith, Frank A. Wiley, J. T. Mitchell, Thomas J. Wo- 
mack, A. G. Yancey, John McKee, A. A. Mitchell, Yancey 
Jones, J. M. Neal, William B. Bowe, Barzillai Graves, Na- 
thaniel M. Koane, Eobert Roane, James "R. Fowler, M. Z. 
Hooper, James C. Wihiamson and Peter H. Williamson, peace- 
able and law abiding citizens of said county, then and there 
engaged about their lawful business ; that the said John Kerr,, 
Samuel P. Hill, Jesse C, Griffith, Frank A. Wiley, J. T. 
Mitchell, Thomas J. Womack, A. G. Yancey, John McKee,. 
A. A. Mitchellj, Yancey Joaes^ J. M. Neal^ William B. Bowe^ 
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Barzillai Graves, IsTathaniel M. Romie, Hobeit Eoane^ Jame'S 
R. Fowler, M. Z. Hooper, James C. Williamson and Peter H, 
Williamson, being so seized, held, detained and imprisoned, 
and deprived of their libertj^ were then and there in the cus- 
tody of the said George W, Kirk^ acting as colonel and com- 
manding the armed body of men last aforesaid, by the order, 
command and proenrement of the said William W. Iloldeny 
governor as aforesaid ; that the said John Kerr, Samnel P. 
Hill, J esse 0. Griffith, Frank A. Wiley, J, T. Mitchell, Thomas 
J. Womack, A. G. Yancey, John Mclvee, A. A. Mitchelly 
Yancey Jones, J. M. Neal, William B. Bowe, Barzillai Graves, 
Nathaniel M. Boane^ Robert Roane, James R. Fowler, M. Z, 
Hooper, James C. Williamson and Peter H. Williamson, being 
so seized, held and imprisoned and deprived of their liberty, 
made due application to the honorable Richmond M. Pearson^ 
chief justice of the supreme court of said state, as by law they 
might doy for the writ of habeas coTjms, to the end that he,, the 
said chief justice, might duly enquire the cause of said seizure, 
detention and imprisonment^ and deliver them from the same 
according to law ; that the said chief justice issued the writ of 
habeas corpus at the instance of the said John Kerr, Samuel P, 
Hill, Jesse C. Griffith, Frank A. Wiley, J. T. Mitchell, Thomas 
J. Womack, A. G. Yancey, John McKee, A. A. Mitchell, 
Yancey Jones, J. M. iSTeal, Williani B. Bowe, Barzillai Graves, 
Kathaniel M. Roane, Robert Roane, James R. Fowler, M. Z. 
Hooper, James C. Williamson, and Peter H. Williamson^ 
on the twenty-sixth day of July, in the year of our Lord one 
thousand eight hundred and seventy, directed to the said Geo. 
W. Kirk, commanding him forthwith to produce the bodies of 
the said John Kerr, Samuel P. Flill, Jesse C. Griffith, Frank 
A. Wiley, J. T. Mitchell, Thomas J. Womack, A. G. Yancey, 
John McKee, A. A. Mitchell, Yancey Jones, J. M. ISTeal, Wil- 
liam B. Bowe, Barzillai Graves, Nathaniel M. Roane, Robert 
Roane, James R. Fowler, M. Z. Hooper, James C. Williamson 
and Peter FI. Williamson, before him, the said chief justice, 
at the chamber of tlie supreme court in the city of Raleigh, 
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in said state; that the said George W. Kirk was, on the first 
day ot August, in the year of our Lord one tliousand eight 
hundred and seventy, in the county of Caswell, duly served 
with the writ of habeas corpus ; but instead of making due 
return to tlie said writ, stated that " I hold the said prisoners 
under orders f)-om W, W, Ilolden, governor and connnander- 
in-chiel of militia," and refused to produce the bodies of 
the said John Kerr, Samuel P. Hill, Jesse C. Griffith, Frank 
A. Wiley, J. T. Mitchell, Thomas J. Womack, A. G. Yancey, 
John McKee, A. A. Mitchell, Yancey Jones, J. M. N"eal, Wil- 
liam B. Bowe, Barzillai Graves, Nathaniel M. Koane, Kobert 
Roane, James R. Fowler, M. Z. Hooper, James C. Wil- 
liamson and Peter H. Williamson, before the said chief 
justice, according to the exigencies of the said writ, and 
thereafter the said George \^. Kirk continued tu hold 
and detain and deprive of their liberty, the said John 
Kerr, Samuel P. Hill, Jesse C. Grifath, Frank A. Wiley, 
J, T. Mitchell, Thomas J. Womack, A. G. Yancey, John 
McKee, A. A. Mitchell, Yancey Jones, J. M. Neal, Wil- 
liam B. Bowe, Barzillai Graves, Nathaniel M. Roane, 
Robert Roane, James R. Fowler, M. Z, Hooper, James C. 
Williamson and Peter H. Williamson, for a long time, to-wit: 
for the space of one calendar month, the said seizure and de- 
tention of the said John Kerr, Samuel P. Hill, Jesse C, Griffith, 
T^rank A. Wiley, J. T. Mitchell, Thomas J. Womack, A. G. 
Yancey, John McKee, A. A. Mitchell, Yancey Jones, J. M. 
Keal, William B. Bowe, Barzillai Graves, Nathaniel M. Roane, 
Robert Roane, James R. Fowler, M. Z. Hooper, James C. 
Williamson and Peter H. Williamson, by the said George W. 
Kirk, and the military force under his command, as aforesaid, 
having been made and continued as aforesaid, by the orders 
of the said William W. Holden, governor of the state aforesaid, 
he, the said William W. Holden, governor as aforesaid, well 
knowing that the privilege of the writ of habeas corinis was not 
suspended, and that the said John Kerr, Samuel P. Hill, Jesse 
C.   Griffith. Frank  A.  Wiley,   J.   T.  Mitchell,   Thomas   J. 
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"Womack, A. G. Yancey, John McKee. A. A. Mitchell, Yancey 
Jones, J. M. Neal, "William B. Bowe, Barzillai Graves, 
Nathaniel M, Koane, Eobert Roane, James E. Fowler, M. Z. 
Hooper, James C. Williamson and Peter H. W^illiamson were 
so detained without authority of law, whereby he, the said 
William W. Holden, governor, as aforesaid, did then and 
there commit high crimes and misdemeanors in office against 
the constitution and laws of said state, and peace, dignity 
and interests thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll of 
senators, whereupon each senator arose in his place as his 
name was call^Jd, and the chief justice asked, "How say you, 
"is William W^. Holden guilty or not guilty, as charged in 
' this article of impeachment." 

The calling of the roll having been concluded, the clerk 
announced the vote as follows : 

Guilty—Messrs. Adams, Albright, Allen, Barnett, Battle, 
Brown, Cook, Council, Cowles, Crowell, Currie, Dargan, 
Edwards, Flemraing, Gilmer, Graham of Alamance, Graham 
of Orange, Hawkins, Jones, Latham, Ledbetter, Lehman, 
Linney, Love, Mauney, McClammy, McCotter, Merrimou, 
Moore, Morehead, Murphy, Norment, Bobbins of Davidson, 
Bobbins of Rowan, Skinner, Speed, Troy, Waddell, W^arren, 
Whiteside and Worth—41. 

Not Guilty—Messrs. Beasley, Bellamy, Brogden, Eppes, 
Hyman, King, Olds and Price—8. 

Whole number, 49; two-thirds, 33; voting guilty, 4L 
The CHIEF JUSTICE. The clerk reports forty-one sena- 

tors as having voted guilty and eight senators as having 
voted not guilty. There being a concurrence of two-thirds 
or more of the senators, William W. Plolden is convicted on 
the sixth article. 

The ASSISTANT CLEilK, Mr. London, proceeded to read 
Article VII, in the words following : 
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ARTICLE YII. 

That the said WilHam W. Ilolden, governor of North Caro- 
lina, unmindful of his high duty to uphold and protect the 
constitution and laws of said state, and the good name, dignity 
and honor of the people thereof, and unmindful of the obliga- 
tion of his solemn oath of office, under color ot his said office 
did, in the months of June, July and August, in the year oi 
our Lord one thousand eight hundred and seventy, in said 
state, without any authority ot law, but in contravention and 
subversion of the constitution and laws of said state and the 
United States, and intending to provoke and stir up civil strife 
and war, recruit and call together from this state and the state 
of Tennessee, a large number of men, to wit: live hundred 
men and more, many of them of the most reckless, desperate, 
ruffianly and lawless characters, and did then and there or- 
ganize, arm and equip them as an army of soldiers, and place 
the same under the chief command of a notorious desperado 
from the state of Tennessee, by the name ot George W. Kirk, 
having falsely proclaimed the counties of Alamance and Cas- 
well in said state in a st^te of insurrection, and did send large 
numbers of such armed desperate men into said counties, under 
the immediate command of the said Greorge W. Kirk and two 
other desperadoes from the state of Tennessee, to wit: one B. 
G. Burgen and one II. C. Yates, and did there and then, 
without any warrant or authority, seize, hold, imprison and 
deprive of their liberty for a long time, to wit, for the time of 
twenty days and more, many of the peaceable and law-abiding 
citizens of said counties, to wit: John Kerr, Samuel P. Hill, 
 Scott, John R. Ireland and many others; and seize, hold, 
imprison and deprive of their liberty, and hang by the neck 
William Patton, Lucien H. Murray and others, and did thrust 
into a loathsome dungeon Josiah Turner, junior, and F. A. 
Wiley; and to maintain, support and aid the lawless armed 
men so organized, armed and equipped, did, under color of 
his said office, from time to time, during the said months of 
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June, July and August, without any lawful authority, make 
liis warrant upon David A. Jenkins, treasurer of the state, for 
large sums of money, to wit: tor the sum of seventy thousand 
dollars or more, and cause and procure the said David A. Jen- 
kins, the treasurer of the state, to recognize such unlawful war- 
rant, and pay out of the treasury such said large sums of money 
to the agent or paymaster of the said William W. Holden, 
governor as aforesaid, for the unlawful uses and purposes 
aforesaid ; whereby the said William W. Holden, governor 
as aforesaid, did then and there, and by the means and in 
the manner aforesaid, commit a high misdemeanor in office, 
in violation of the constitution and laws of the state, and of 
the peace and interests and dignity thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll of 
senators, whereupon each senator, as his name was called, arose 
in his place and the chief justice put the question, "How say 
you, is AVilliam W. Holden guilty or not guilty, as charged in 
this article." 

The calling of the roll having been concluded the clerk an- 
nounced the vote as follows : 

Guilty—Messrs. Adams, Albright, Allen, Battle, BroAvn, 
Cook, Council, Cowles, Crowell, Currie, Dargan, Edwards, 
Gihner, Grraham of Alamance, Graham of Orange, Jones, 
Latham, Ledbetter, Linney, Love, Mauney, McClammy, Mc- 
Cotter, Merrimon, Morehead, Mnrphy, Norment, Bobbins of 
Davidson, Bobbins of Bowan, Skinner, Speed, Troy, Waddell, 
Warren, Wliiteside and Worth—30. 

Not Guilty—Messrs. Barnett, Beasley, Bellamy, Brogden, 
Eppes, Flemming, Hawkins, Hyman, King, Lehman, Moore, 
Olds and Price—13. 

Whole number, 49; two-thirds, 33; voting guilty, 36. 
The CHIEF JUSTICE. The Clerk announces thirty-six 

senators as having voted guilty and thirteen as having voted 
not guilty. Tliere being a concurrence of two-thirds or more 
of the senators William W. Holden is convicted on this article- 



TRIAL   OF  WILLIAM  W.   IIOLDEN. 2555 

The ASSISTANT CLEEK, Mr. London, proceeded to read 
the eighth article in the words following: 

AKTICLE YIII. 

That the said William W. Holden, governor of the said state, 
unmindful of the high duties of his said office, and the obliga- 
tions of his solemn oath of office, and contriving and intending, 
and with a view and for the purpose of supporting and main- 
taining an armed military force in said state, which he had 
then and there recruited, organized and formed for illegal pur- 
poses, without the sanction of the constitution and laws of the 
said state, but in contravention ot the same, did from time to 
time in the months of June, July and August, in the year of 
our Lord one thousand eight hundred and seventy, under color 
of his said office, in said state, without the sanction of the con- 
stitution and laws of said state, and in violation of the same, 
make his warrants as such governor upon the treasury of the 
said state, for large sums of money, to-wit: for the sum of 
eighty thousand ($80,000) dollars and more, to be used for the 
unlawful purposes aforesaid ; that the said William W. Llolden, 
governor as aforesaid, under color of his said ofiice, then and 
there persuaded, commanded, incited and procured David A. 
Jenkins, treasurer of said state, to recognize such and said un- 
lawful warrants on the treasury of said state, and to deliver 
such and said sums of money to such agents of the said William 
W. Holden, governor as aforesaid, as he the said William W. 
Holden, governor as aforesaid, might from time to time desig- 
nate and appoint; that in pursuance of such warrants and orders 
of the said William W. Holden, governor as aforesaid, the said 
David A. Jenkins, treasurer as aforesaid, delivered to one A. 
D. Jenkins, called the paymaster, appointed by the said William 
W. Holden, governor as aforesaid, for such purpose, large sums 
of money from said treasury, to-wit: the sum of forty thousand 
dollars or more ; that thereafter, to-wit: in the month of Au- 
gust, in the year of our Lord one thousand eight hundred and 
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seventy, one Eichard M. Allison, a citizen of the county of 
Iredell, in said state,, brought his suit in the superior court of 
the last named county, in his own behalf, and in the behalf of 
all the tax payers of said state, praying that a writ of injunc- 
tion might then and there be granted, and issued according to 
law, restraining the said David A. Jenkins, treasurer as afore- 
said, from delivering any sum or suras of money to the said 
"William W. Holden, governor as aforesaid, or any other per- 
sons in obedience to such orders and for such purposes, and also 
restraining the said A. D. Jenkins, as such paymaster, or in any 
other respect or capacity from disbursing or disposing of said 
sum of money so in his said hands or any part thereof, for the 
purposes thereof That the Honorable Anderson Mitchell, 
judge of said superior court, then and there granted the writ of 
injunction so prayed for, enjoining and forbidding the said 
David A. Jenkins, treasurer as aforesaid, from delivering any 
money from said treasury, in obedience to any such warrant or 
order, so made by the said William W. Holden, governor as 
aforesaid, and enjoining and forbidding the said A. D. Jenkins, 
as such paymaster or agent, from using or disbursing the said 
money or any part of it, so in his hands, to or for the use of 
said armed body of men for any of the purposes aforesaid ; that 
the said David A. Jenkins, treasurer, and the said A. D. Jen- 
kins, were each duly served with said w^it of injunction, but 
nevertheless, the said William W. Holden, governor as afore- 
said, wickedly intending to suspend and subvert the laws of 
said state, and to defy and disregard tlie lawful authority of 
said court, did afterwards, to-wit: after the month last aforesaid, 
persuade, incite, order, procure and command the said A. D. 
Jenkins to defy and disregard the said writ of injunction, 
and to deliver the said money so in his custody to another 
agent of the said William W. Holden, governor as aforesaid, 
to be used for the unlawful purposes aforesaid ; that the said 
A. D. Jenkins, in obedience to such last mentioned order, com- 
mand and procurement of the said William W. Holden, gov- 
ernor as aforesaid, and in disregard of such writ of injunction 
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and tlio lawful authority of said judge, did deliver the said 
money so in his hands to another agent of the said AVilliam 
W. Holden, governor as aforesaid, to-wit, to one Jolin B. 
Keathcry, to be used for the unlawful purpose aforesaid, and 
the said "William "W". Ilolden, governor as aforesaid, did then 
and there in the way and manner, and by the means and for 
the purpose aforesaid, procure, order and command the said A. 
D. Jenkins so to disregard and disobey the said writ of injunc- 
tion and the lawful authority of said judge, and did then and 
there, and in the way and manner and by the means and for 
the unlawful purpose aforesaid, defy, disregard, ignore, contra- 
vene, suspend and defeat the lawful purpose and effect of the 
writ of injunction so granted and issued by *he said judge; 
and thereupon and thereafter the said "William "W. PI olden, 
governor as aforesaid, the said sum of public money thus trans- 
ferred as aforesaid to the hands of the said John B. Neathery, 
did order and cause to be paid out and disbursed by him, the 
said John B. Xeathery, to, for and about the illegal purposes 
aforesaid, to-wit, the payment of the expenses in keeping on 
foot, sustaining and maintaining the said illegal military force 
as aforesaid ; whereby the said 'W'^illiam "W, Ilolden, governor 
as aforesaid, was then and there guilty of a high misdemeanor 
in his said office in violation of his oath of office, and in sub- 
version of the laws of said state, and the peace, interests and 
dignity thereof. 

The CLERK, Mr. Saunders, proceeded to call the roll of sena- 
tors, whereupon each senator, as his name was called, arose in 
his place, and the chief justice asked, "How say you, is 
" "William "W. Holden guilty or not guilty, as charged in this 
" article of impeachment." 

The calling of the roll having been concluded, the clerk 
announced the vote as follows : 

Guilty—Messrs. Adams, Albright, Allen, Battle, Brown, 
Cook, Council, Cowles, Crowell, Currie, Dargan, Edwards, 
Flemming, Gilmer, Graham of Alamance, Graham of Orange, 
Jones, Latham, Ledbetter, Linney, Love, Mauney, McClammy, 
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Merrimon, Moreliead, Murphy, Norment, Bobbins of David- 
son, Bobbins of Rowan, Skinner, Speed, Troy, Waddell, 
Warren, Wliiteside and Worth—36. 

Not Guilty—Messrs. Barnett, Beasley, Bellamy, Brogdeu, 
Eppes, Hawkins, Hyman, King, Lehman, McCotter, Moore, 
Olds and Price—13. 

Whole number, 49 ; two-thirds, 33 ; voting guilty, 36. 
The CHIEF JUSTICE. The clerk announces thirty six 

senators as having voted guilty and thirteen as voting not 
guilty. There being a concurrence of two-thirds or more of 
the senators^ William W. Holden stands convicted on this 
article. 

Mr. Manager SPARROW. Mr. Chief Justice, it having 
been announced by the presiding officer that the respondent, 
William W. Holden, governor of JSTorth Carolina has been 
convicted on six of the eight articles preferred against him, 
the managers, speaking through me as their chairman, and 
in the name of the house of representatives and of all the 
people of North Carolina, demand that the court proceed to 
judgment agaisnt the respondent iu this his conviction. 

Senator GRAHAM, of Orange, offered the following, which 
the clerk proceeded to read: 

" THE STATE OF ISTORTH CAROLINA. 

" THE SENATE OF JSTORTH CAROLINA, 

" March 22, 1871. 

" THE   STATE   VS.   WILLIAM   W.   HOLDEN. 

" Whereas, The house of representatives of the state of JSTorth 
" Carolina did, on the 2Gtli day of December, 1870, exhibit to 
"tlie senate articles of impeachment against William W. Hol- 
" den, governor of North Carolina, and the said senate, after a 
" full hearing and impartial trial has, by the votes of two-thirds 
" of the members present, this day determined that the said 
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" William W. Ilolden is guilty as charged in the 3d, 4th, 5th, 
" 6th, 7th and 8th of said articles: 

" I^ow, therefore, it is adjudged by the senate of IsTorth Caro- 
"lina sitting as a court ot impeachment, at their chamber 
"in the city of Raleigh, that the said William W. Holden 
" be removed from the office of governor and be disqualified 
" to hold any ofiice of honor, trust or profit under the state of 
" North Carolina. 

"It is lurther ordered, that a copy of this judgment be en- 
" rolled and certified by the chief justice as presiding officer, 
" and the principal clerk of the senate, and that such certified 
" copy be deposited in the office of secretary of state. 

Senator JONES. Mr. Chief Justice, as there is no rule of 
the court requiring the ayes and noes, I ask that the vote on 
the order offered by the senator from Orange, [Mr. Graham} 
be taken by the ayes and noes. 

Senator BARNETT. At the suggestion of one of the coun- 
sel for the respondent, I ask tor the reading of section 12 of 
the act referring to proceedings on impeachment. 

The CLERK proceeded to read in the words following: 
" Upon a conviction of the person impeached, judgment may 

" be given that he be removed from office, or that he be dis- 
" qualified from holding any office of trust or profit under this 
"state, or both, but no other judgment can be pronounced." 

The CHIEF JUSTICE. Is the court ready for the ques- 
tion ? 

Several Senators called for the question. 
A sufficient number seconding the call for the ayes and noes, 

they were ordered. 
Senator MOORE. Mr. Chief Justice, before the vote is 

taken, with the permission of the court, I would like to make 
a statement in regard to the vote I am about to cast. I would 
not object to the order offered by the senator from Orange, [Mr. 
Graham,] if it merely pronounced a judgment removing the 
respondent from his office. I think that under the evidence 

l6o 
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which has been elicited in the case the penalty providing for 
the disqualification of the respondent to ever hold ofiice in this 
state is severe. Because that feature is included in the judg- 
ment, I shall be compelled to vote against the order. 

The CLERK, Mr. Saunders, proceeded to call the roll of 
senators on the adoption of the order offered hy Senator Gra- 
ham, ot Orange, and it was decided in the affirmative by the 
following vote: 

AYES—Messrs. Adams, Albright, Allen, Battle, Brown, 
Cook, Council, Cowles, Croweil, Currie, Dargan, Edwards, 
Flamming, Gilmer, Graham of Alamance, Graham of Orange, 
Jones, Latham, Ledbetter, Linney, Love, Mauney, McClammy, 
Merrimon, Morehead, Murphy, Norment, Bobbins of David- 
son, Eobbins of Eowan, Skinner, Speed, Troy, Waddell, 
Warren, Whiteside and Worth—36. 

NOES—Messrs. Barnett, Beasley, Bellamy, Brogden, Eppes, 
Hawkins, Hyman, King, Lehman, McCotter, Moore, Olds and 
Price—13. 

Senator BOBBINS, of Rowan. Mr. Chief Justice, I arise 
to inquire whether the judgment of the court is not to be 
signed and certified in presence of the court before it shall 
adjourn sine die. 

The CHIEF JUSTICE. The presiding officer is aware of 
no rule requiring that. He cannot see how the signing of it 
out of court will affect the validity of the verification if it is 
signed by the presiding officer and countersigned by the 
principal clerk.    However, that is a matter for the senate. 

Senator GILMEE. In order to avoid, any possible difficulty 
about the matter, I move that the clerk be directed forthwith 
to have a copy of the order prepared for yours and his signa- 
ture. 

The CHIEF JUSTICE put the question on the motion 
of senator Gilmer, and it was decided in the affirmative. 

Senator MURPHY offered the following order : 

" Ordered, That no opinion that may be filed in this case in 
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" accordance with the rule of the  senate, allowing the same, 
" shall exceed twenty pages of the printed report in the trial." 

Senator BROGDEN. Mr. Chief Justice, I don't see how 
the coui't can adopt with propriety an order of the kind just 
l^roposed. I propose myself to file an opinion, but I certainly 
should not know when to stop to make twenty pages of the 
printed report of the proceedings. I have no experience 
which will enable me to determine how many pages of foolscap 
M^ill make that amount of printed matter. I think the order 
is nnnncessarj^ and should not be adopted. 

Senator JONES. Mr, Chief Justice, after a consultation 
with some of the senators, who desire to file opinions, it was 
agreed that twenty pages of printed matter would be the out- 
side limit which any senator would require for the opinion he 
should file. I am satisfied myself that the senator from Wayne, 
[Mr. Brogden,] will fall tar short in his opinion, of the space 
allowed. 

The CHIEF JUSTICE put the question on the adoption of 
the order of senator Murphy, and it was decided in the affirma- 
tive. 

Senator GRAHAM, of Orange, offered the following order : 

" Ordered^ That the clerk of the senate be directed to have 
" prepared a printed and complete index ot the proceedings on 
" the trial. 

Senator LOVE. I ask the ayes and noes on the adoption of 
the order. 

ISTot a sufficient number seconding the call, the ayes and noes 
were not ordered. 

The CHIEF JUSTICE put the question on the motion on 
the adoption of the order offered by Senator Graham, of 
Orange, and it was decided in the affirmative. 

Senator COWLES. Mr. Chief Justice, I desire, before the 
court shall finally adjourn, to say that I regret that the court 
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did not take a day to mature and consider its judgment. I 
am by no means satisfied with the propriety of the disqualify- 
ing clause contained in the order of judgment adopted. I 
simply desire to make this statement and ask that it appear in 
the published proceedings. 

Senator MOORE. Mr. .Chief Justice, the order of judg- 
ment having been signed by the presiding officer and principal 
clerk, I move that the senate, sitting as a court of impeachment, 
do now adjourn sine die. 

The CHIEF JUSTICE put the question on the motion of 
Senator Moore, and it was decided in the affirmative. 

So the Court of Impeachment adjourned siiie die. 



FINAL PROCEEDINGS OF THE HOUSE. 

HOUSE OF EEPEESENTATIVES, 

March 22d, 1871. 

The Senate having, by message, given the honse of represen- 
tatives notice that it will proceed to vote on the articles of im- 
peachment against W. W. ITolden to-day at 11 a. m; therefore 

Eesohed, That at 11 o'clock the house resolve itself into a 
committee of the whole, and proceed to the senate chamber in 
the following order: 

1st. Managers, two and two, headed by their chairman; 
2d.  The speaker of the house; 
3d.  The chairman of the committee ot the whole ; 
4th. The clerks of the house ; 
5th. The members, two and two ; 
6th. The doorkeepers. 
Introduced by Mr. Eobinson and adopted by house of repre- 

sentatives March 22nd 1871. 

REPORT of the Committee of the Whole, made to the Rouse of 
Representatives, March 22^, 1871. 

The house having resolved itself into a committee of the 
whole, proceeded to the senate chamber at 11 o'clock to receive 
the vote of the senate on the articles of impeachment, exhibited 
by the house of representatives against ^. W. Holden, gover- 
nor of North Carolina, for high crimes and misdemeanors in 
oflBce. The committee having returned to their chamber, beg 
to report, 

1st. That W. W. Holden was found guilty as charged in 
articles 3, 4, 5, 6, 7 and 8 ; 
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2d. The said W. W. Holden was found not guilty ae charged 
in articles 1 and 2. 

The respondent haiving been convicted on said 3d, 4th, 5th, 
6th, 7th and 8th articles, the senate sitting as a court of im- 
peachment proceeded to adj udge that the said "W. W. Holden, 
governor, be deposed from office and forever disqualified from 
holding any office of profit or trust in this state. The com- 
Tw-ittee ask to be discharged. 



ERRATA.—The fofegoinf; Report was liurritsd throug5i the press by order oi 
Xim Court, that each day's proceedings might be laid on Senators' desks the suc- 
ceeding day. It was the purpose also of the Managers, at the close of the trial, 
to revise and re-print the entire Report* These two causes combined led to 
niimerous typographical errors in this edition. Whether the work.will be revised 
and re-printed remains with the Legislature. In the paging of the Eeport there 
ore several errors; the most remarkable of which occurs in Gov. Graham's final 
«,rgument—tte numbers of the M pages 2303 to 2318, inclusive, have been repeated 
on the succeeding 1€ pages, thoajgh the matter is m its proper ord^r. 
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